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November 10, 2006

The Honorable Edwin G. Foulke, Jr.

Assistant Secretary

Occupational Safety and Health Administration

Department of Labor 

200 Constitution Avenue, NW 

Washington, DC  20210

Via email at www.regulations.gov
RE:   Comment on Hazard Communication Advance Notice of Proposed Rulemaking – 

Docket No. H-022K

Dear Assistant Secretary Foulke:

The 30,000 member safety, health and environmental (SH&E) professionals of the American Society of Safety Engineers (ASSE) have an interest in seeing that any effective method of managing occupational safety and health risks becomes more uniform and widely accepted.  In any workplace or across an industry, the more uniformity, the better chance our members have to help employers overcome the barriers in communicating chemical hazards or any other risks to employee safety and health.  

Therefore, ASSE commends the Occupational Safety and Health Administration (OSHA) for taking the necessary step in moving forward uniformity in its Advance Notice of Proposed

Rulemaking (ANPR) on Hazard Communications  [71 Fed. Reg. 53617 (Sept. 12, 2006)] and signaling this nation’s willingness to integrate with the rest of the world in bringing harmonization to the classification of chemicals for their health, physical and environmental effects.  

By and large, the ANPR and the questions it poses is a good first step in what we hope will be this nation’s commitment to meeting the 2008 goal for implementation of a globally harmonized system for hazard communications (GHS) set by the international community.  Leadership from key staff at OSHA has given the United States an excellent opportunity to be the international catalyst for adoption of GHS.  This opportunity cannot be taken lightly.

Attached is a document providing answers to the questions posed in the ANPR.  These answers were developed directly by members who are experts and have years of domestic and international experience managing hazard communications for both large and small employers.  They come from the manufacturing, construction and chemical industries as well as academia.  

ASSE is committed to helping move this nation towards adoption of GHS.  In the end, however, it will have to be the commitment of OSHA to keep pressing forward that sees this issue through the rulemaking process.  To ensure a positive outcome, we urge you to work with ASSE and other partners and stakeholders to help educate and inform the employer community about the competitive benefits and opportunities GHS has the potential to provide.

As always, ASSE and its members stand ready to help.  We look forward to opportunities to do so.

Sincerely,

Donald S. Jones, Sr., CSP, PE

President

American Society of Safety Engineers

Comment

 on 

Hazard Communication 

Advance Notice of Proposed Rulemaking 

(Docket No. H-022K)

Current Situation

Modifying the Hazard Communication Standard (HCS) to adopt the Globally Harmonized System of Classification and Labeling of Chemicals (GHS) would have the greatest impact on chemical manufacturers, importers, and employers who produce or distribute hazardous chemicals as currently covered under the HCS.  In order to be harmonized, the hazard classifications of each product will need to be reviewed according to the classification criteria of the GHS, and new labels and safety data sheets will have to be prepared.

1. How many hazardous chemicals as defined by the HCS do you produce, import or distribute? How many hazardous chemicals do you export? How many different labels or data sheets do you need to prepare for each chemical you export?

Question one raises issues best answered by manufacturers, importers, or distributors.  Cost factors will be initially higher for conversion to new formats of labels and safety data sheets (SDSs).  However, economies of scale are anticipated from the use of standardized signal words and risk phrases within the globally harmonized system (GHS) format.  Labels should become easier after GHS is integrated into hazard communication.

2. Who is responsible for reviewing the data on chemicals and preparing appropriate labels and safety data sheets? What is their professional background? Do you make independent determinations or rely largely on labels or data sheets developed by others (suppliers, materials available on the Internet, etc.)?

Many of our member safety, health and environmental (SH&E) professionals work for large multinational employers with professional staffs employing toxicologists, industrial hygienists, transportation experts, environmental engineers and safety professional generalists working as a team to prepare an SDS and/or labeling.  For the most part, these individuals hold a degree in a technical field.  Our members who are typically involved in preparing SDSs have the education, experience and training necessary to have achieved a voluntary safety and health professional certification awarded by nationally recognized and accredited certifying agency like the Board of Certified Safety Professionals (BCSP) or the American Board of Industrial Hygiene (ABIH).    

For the majority of small to mid-size employers, however, this responsibility is left to individuals who typically have insufficient training and education to appropriately produce an SDS and label.  Assistance from government agencies or databases is helpful to an extent.  If a material has sufficient verifiable data published, this task becomes easier for the person with appropriate technical background.  Without staff with such background, appropriate interpretation is difficult.  Employers without adequately trained staff will have to utilize commercial services or databases for SDSs and labels.  

The issue of appropriate professional certification, experience and training must be addressed in the rule making.  Final GHS rulemaking must make it clear that those responsible for preparing SDSs have appropriate qualifications to do the preparation and that their employers certify that they are qualified.  Appropriate technical backgrounds would include a degree in chemistry, toxicology, industrial hygiene, biology, microbiology, chemical engineering, or health physics, or a series of chemical courses or toxicology course as part of another technical degree.  Further, “peer” review of classifications should be encouraged and carried out by either knowledgeable employees within the company or private contractors capable of producing SDSs and labels.  As this rulemaking moves forward, ASSE offers the expertise and experience of its members to help establish such requirements.  The best possible hazard communication system will not work if those who control the input of information are not qualified to do so.  

3. How long does it take on average for each hazardous chemical to complete the review and prepare new labels and safety data sheets? How much does it cost for each chemical product? Please break down the cost for the classification, preparation of a new label, and revision of a safety data sheet.

Question three can be best be answered by manufacturers, importers, or distributors who do the research, test, and classify the material(s).  From our members’ experience, a vast range of costs can apply, depending on factors that range from the need for animal testing and physical data determinations to simple verification of published data.  For a new material, whether public or proprietary, cost is dependent on the availability of published data from toxicology testing.  At the highest range of expense might be a new material requiring inhalation testing, which could cost several hundred thousand dollars.  For a known material, commercial services have quoted from $1,000 to $5,000 for an SDS. 

The costs associated for the revision to an existing SDS and label are dependent on the number of technically qualified employees on the manufacture’s staff.  The additional cost for labels will be minimal compared with present labels as they are going to be readily available once the change incorporating GHS is made. Label producers will be on top of it. The cost associated with selecting the correct label will increase until the new system is learned. But with the use of standardized signal words and hazard phrases, costs should be reduced long-term. 

4. Would the time required to prepare a GHS SDS be more, less, or about the same as currently required for preparing an SDS? What time and costs would be required to convert existing SDSs to the GHS format? Would the costs depend on the amount of time allowed for the conversion process?

If the company developing the SDS is updating the previous SDS, GHS neither requires a re-evaluation of the criteria for testing nor the specification of a method.  If the original data was correct and the literature does not indicate any major changes such as epidemiological evidence or further testing of health hazards, developing the new SDS should be reasonably straightforward. 

Time will have to be given to learning the new system of naming based on previous information as to toxicity ranges and physical properties such as flammability.  With an appropriate software solution, and the use of “crosswalks,” a new format SDS with useful data should not be difficult to produce.  More time will be taken and costs will increase marginally for a company that has professional staff in place because they are likely to provide a deeper review before the update.  As a possible indication of the costs companies that hire out this work will face, a recent estimate obtained from a company that specializes in writing SDSs was about $1,000 for the new sixteen- section SDS in two languages.  Our own estimate based on the experience of knowledgeable members is that it would take about a week’s work, or 40 hours, on average to update an SDS from old to new.
5. Please describe any electronic tools you have to assist with this process, such as systems that classify chemicals or prepare labels or safety data sheets.  How long would it take to update those systems to make them GHS-consistent?

This question can best be answered by manufacturers, importers, distributors or proprietary SDS software developers.  Some companies have purchased software and others have developed their own.  Currently available software tends to add a lot of “boiler plate” information instead of useful specifics. Some companies run sophisticated “enterprise” systems that link production, distribution, and support data so that changes in one area force a change in another.  Companies with enterprise systems will have a longer and more costly transition period than those with stand-alone SDS systems.

Most employers who produce chemicals have some form of database or developmental software for actually writing the SDS and making the information available to the public.  For employers with existing systems, they will face added expense in updating the format and content portions to accept the GHS/HCS terminology.  Even today, however, many employers rely on hardcopy SDS information and have no computer database for managing the SDSs, or receiving on-line SDSs.  

6. How many of your employees receive hazard communication training?  How many hours of training at what frequency (on hire, annually, as needed, etc.)? How long would it take to teach employees to recognize GHS pictograms? Would more standardized labels and SDSs make it easier to use the available hazard communication information?

All employees receive to a greater or lesser extent hazard communication training.  The integration of GHS labels, terminology, and SDSs will give a fresh look to the training requirement of HCS.  Any training requirement should include, at “new employee orientation,” a classroom portion that provides a basic review of chemical hazards, including target organs, toxicology terminology, and exposure and protection guidelines.  After the employee enters the workplace, training particular to the specific materials can emphasize exposure considerations and appropriate safe guards including handling and storage.  ASSE members estimate that new employee orientation briefly covers HCS for about 15 minutes, and time spent in the work area may add another 15 to 20 minutes for each material handled.  Member experience indicates this is a never-completed task as employees relocate, materials change and processes evolve, all of which vary the degree of exposure.  

As to the recognition of new pictograms, this should come along quickly.  Standardization in this area will help, especially for non-English speaking employees and employees with little formal general education. 

7. What savings will you incur when you only have to classify a chemical once instead of multiple times depending on how many agencies and countries are involved? What other benefits do you anticipate?

Once the new classification ranges are known or learned and are applied to the current list of products, then standardized translation can be applied for multiple language needs and put into a database for future use.  Once completed, this effort should yield benefits in future years when an SDS or label is required.  The primary savings will be in external translation and printing costs.  For companies involved in international commerce, additional savings will be achieved by not having to classify materials into many different systems.

Further savings – including training costs – occur when similar data is used for multiple purposes.  For example, the Department of Transportation (DOT) flammable liquid ranges and the GHS flammable liquid ranges are the same, though NFPA classification of flammable and combustible liquids will have to be revised.  Shippers of flammable liquids under DOT or IATA/ICAO instructions are in the position of having to consider the use, storage requirements and handling of the materials separately from the transit requirements.  NFPA requirements should be brought into alignment with the international criteria for flammable and combustible materials. It is anticipated that multi-national employers will see more benefit than US-only employers.
Timing

As has been noted, the international goal is for as many countries as possible to adopt the GHS by 2008. Since OSHA has longstanding requirements for labels and safety data sheets, the Agency expects to allow a significant phase-in period for compliance in order to give people sufficient time to review their classifications and amend them as necessary, and subsequently revise labels and safety data sheets to reflect the new requirements. It seems probable at this point that the revised requirements could potentially be in place by 2008, but the phase-in period for compliance may have to extend beyond that time period.

8. What is a reasonable time period for phasing in the modifications? Should the phasing be done by size of business? Are there any other factors that should be considered to differentiate the phasing? 

Phasing of requirements should be done so long as the phasing does not detract from the goal, which is conversion of the HCS to GHS integrated. There are several possible schemes to initiate phasing that will work.  The issue is selecting a method that achieves the greatest impact in the shortest time.

The goal of HCS and GHS is to provide safe use of chemicals needed for industry and everyday life.  A scheme that selects the top 200 most-produced chemicals by weight and then sorts by the top 100 most hazardous chemicals would be a way to determine the phase-in of GHS changes to HCS.  While chemicals lists run counter to the many themes of GHS, this is one alternative that would provide a known direction and guide for manufacturers to use in compliance with the revised GHS.  The key here is to agree on what the “most hazardous” means.  Certainly highly flammable materials and reactive materials should head the listing. Then the highly toxic by inhalation follows logically.  We are confident that the list can be assembled in a fashion that garners agreement.  Such an approach will give the most protection to the most exposed based on the amount produced and available in the marketplace. The time frame for the most-produced, most-hazardous chemicals can be set at a reasonable period of two years from the passage of the regulations.  All other materials could follow within another year, yielding a total three-year phase-in after passage of the regulations for revised GHS.  Other phase-in schemes are possible, but ASSE believes that this approach would result in a relatively swift but orderly management of the greatest hazards for the greatest impact on limiting exposure.

While phasing-in implementation is recommended, setting deadlines must be firm.  Employers no doubt will face challenges in changing hazardous communication systems.  Our members’ experience shows that, when the deadlines remain firm, employers seem to abide by them and do not feel that they are singled out for punishment. Consistency must be a paramount consideration in implementation.

9. What is the normal cycle for updating labels and safety data sheets?

As above, this question can be answered best by individual manufacturers, importers, or distributors.  Generally, from the experience of our members, only major chemical companies consistently update materials. There is no major update effort on stable well-known materials.  Updating should occur a minimum of every three years, possibly longer for products that are not changed in formulation or chemical and physical properties. This usually varies from company to company and product to product.  Many major chemical companies employing our members review on a three-year cycle unless new data is received.  

10. Do you have stockpiles of product that are already labeled? How long will those stockpiles last?

The management of stock on hand is a question manufacturers are best positioned to answer.  Stock should not be a difficult issue in transition to GHS.  Most stock of active products does not sit longer than eight weeks if materials stay in a manufacturer’s active products list.  For such products, a new label and SDS will have to be developed but simply can be placed on the old container.  Where the transition could be more of a problem is in situations where customers have old stock they purchased in quantity due to price/ quantity breaks or other incentives.  With appropriate phase-in requirements and sufficient notice to the industrialized employers, however, such difficulties should be minimal.  

11. Do you have any other information or data that would help OSHA determine the appropriate phasing in of the new requirements or other issues related to timing?

As an Alliance partner with OSHA, ASSE encourages OSHA to come out strongly with guidelines, e-tools and other cooperative resources to encourage companies to take an active role in implementing this change.  OSHA’s cooperative efforts over the last several years have proven effective in creating a more positive environment for change, which should not be underestimated. Clear, simple requirements, dates certain for implementation, and performance standards for labels and training will also be helpful in achieving employer and employee “buy-in” to the changes

Technical issues. 

As discussed, the scope of hazards covered by the GHS is similar to that of the HCS. OSHA anticipates adopting all of the health and physical hazard criteria in the GHS. Definitions in the HCS will need to be the same as the GHS in order to be harmonized. However, there are some determinations that are left to countries to decide in terms of whether all categories and all hazards are adopted.

12. Are there any health or physical hazards that are currently covered by the HCS that you think are not adequately addressed in the GHS criteria? What are they and why do you think they are not adequately addressed? Are there any health or physical hazards that aren't covered in either the HCS or the GHS that should be added?

The GHS criteria appear to cover known hazards well. Nevertheless, ASSE would like to see provisions in the final rulemaking that will make it possible for all agencies to participate with support for inclusion of SDS information that ranges over the DOT, the Environmental Protection Agency, the Department of Labor and possible other competent authorities (CAs).  Effort should be concentrated on determining the weaknesses of the current HCS that foster inconsistencies in material safety classification and handling under more than one agency, which would improve the regulation.
13. In addition to references to hazardous chemicals with OSHA PELS, should OSHA propose to include any other listing of hazardous chemicals when aligning the hazard determination provisions of the HCS to the GHS? Should OSHA propose that the mixture provisions only reference exceeding the OSHA PEL when revised to adopt the GHS? Should OSHA propose deleting the requirement that the ACGIH TLV be included on the SDS when the requirements are changed to be consistent with the GHS? Should other recommended exposure limits be included on the SDS?

All relevant exposure limits should be listed. The safety and health community needs to stand behind the currently best-supported data available, whether ACGIH TLVs, OSHA PELs, NIOSH Recommendations or other values.  While the need exists for a process to achieve updated measures through an open process, until that time, the best data we have must be used to provide the best possible employee exposure control.  As to mixture provisions, they should not be changed with regard to inclusion of carcinogenic materials.  

14. Within the health hazard criteria, are there any categories of hazard that should not be adopted in the HCS? For example, should OSHA adopt all of the categories addressed in the acute toxicity criteria? If not, what categories would be appropriate to address anticipated workplace exposures?

Use of all of the Acute Toxicity criteria may serve to confuse people other than toxicologists and safety and health professionals who focus their practice in this area.  To help avoid confusion, ASSE suggests the use of Category 1, Category 3, and Category 5 as a useful range.  Category 5 can be modified to include its own values without reference to Category 4.  Not adopting every classification in itself will not negatively impact the HCS harmonization.

15. If OSHA changes the HCS to adopt the physical hazard criteria, how will that impact other OSHA standards that use the same criteria as the HCS?  Does OSHA need to change those criteria at the same time the HCS is changed?  Storage and handling requirements for flammable liquids are one example that has been identified as a potential problem if different definitions apply, and information on a safety data sheet is linked to the definition in the HCS but not consistent with other definitions.

OSHA will no doubt need to address other standards.  The HCS has never addressed physical hazards to the extent they should have been addressed.  If other standards need to be changed, OSHA and the safety and health community should welcome such changes.  For the example given, the storage requirement for flammable liquids is largely driven by NFPA 30 and would still be valid based on flash points and volumes. Whether the material is called a flammable or a combustible is of little consequence when physical values such as vapor pressure, boiling point and flash point are of greater value in hazard determination for use and storage requirements.  A concern is that any changes that are required be meaningful ones.  For example, the physical parameters used to specify flammable liquid storerooms should not be changed for enforcement purposes when only the name has changed and not the design criteria.

16. Are there any other technical issues that need to be considered in adopting the GHS? Please explain. 

Given the growth and development of nanotechnologies, GHS definitions and classifications should adequately cover this new technology, though ASSE believes that the key technical issues will be adequately addressed from what is currently known.   One issue that is always of concern to ASSE’s members is training, which the GHS addresses.  The fact that the HCS requires training will no doubt be of value beyond the GHS.  The largest issue will be support to those smaller industries without professional staff to work through the transition.

Compliance Assistance and Outreach. 

OSHA is interested in getting input on the types of materials or products that would assist employers in understanding whatever modifications OSHA makes to the HCS to adopt the GHS, and to help them achieve compliance. To this end, we would like to get input now on the types of outreach that would be most helpful. As has been noted, there are some explanatory documents that are already available on OSHA's website.

17. What products would be most useful to employers? Employees? Do you prefer paper publications? Electronic tools? 

All forms of media from online interactive to hardcopy brochures will work somewhere.  OSHA e-tools will be especially valuable.  All materials need to be prepared in both Spanish and English. While it is anticipated that the private sector training material specialists will develop full packages, OSHA will need to develop a full package of materials for small and medium sized employers not able to make large purchases. ASSE encourages OSHA to examine the animated communication tools the U.S. Chemical Safety and Hazard Investigation Board has been using recently to communicate its findings.  ASSE’s members have made highly positive comments on their effectiveness.     

18. What subjects would be of most interest? Classification criteria and procedures for substances and mixtures? Labels? Safety data sheets?

Materials should be prepared to address at least three levels of sophistication:  for professionals (toxicologists, IHs and CSPs with chemical training or expertise), for other safety professionals not trained in toxicology or chemical hazards, and for the general employee base.  Certainly, classification criteria and procedures for substances and mixtures should be provided with examples of then developed labels and safety data sheets.

Again, compliance assistance for employers will be critical for compliance and acceptance of the GHS integrated into the HCS.  The classification process, labels systems, and necessary training will be of most interest to employers.  Comprehending labels and data sheets will be of the greatest value to employees.

19. What is the best way to distribute the materials to reach affected employers and employees?

A variety of distribution methods will be needed.  Materials should be available off the net at the OSHA website, through Area Offices and the Compliance Assistance Officer, and be available by request through the mail.  Hard copy as well as electronic media should be prepared.  Materials produced should be in a form that allows customization to an employer’s format.  Additionally, materials should be in a form that can readily be reproduced in-house on a basic PC or simple copier.  For all this information, ASSE encourages you to work with us and other safety and health associations in getting the word out.   OSHA should consider the possibility of direct mailings to medium and small employers.  Finally, the media – including the safety and health trade press – can be helpful in getting out this information.  

.

20. Are there any types of materials that would be especially appropriate for small businesses?  Most small businesses would be users of chemicals, rather than producers, so they will be receiving labels and safety data sheets prepared according to the new approach. Are there training materials that would be helpful to learn or teach about the new approach? In particular, would training on symbols or pictograms be of use? 

The simple answer to each question above is, “Yes.”   Training materials should consist of simple examples demonstrating the changes with back-up materials of all new HCS requirements.  Information on labels and SDS issues would probably be the most useful for small businesses.  ASSE would not recommend major differences in materials but only a concerted effort to ensure that a mixture of materials in different media that can address the needs of all stakeholders in this process, from the capable to the less capable in addressing safety and health hazards.


