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November 30, 2009

The Honorable John Conyers, Jr.
U.S. House of Representatives
2426 Rayburn House Office Building
Washington, DC  20515-2214

RE:   ASSE Comments on the Nurse and Health Care Worker Protection Act (HR 2381)

Dear Representative Conyers:

The American Society of Safety Professionals (ASSE) represents 32,000 member safety, health and environmental (SH&E) professionals.  Our members are experts in helping employers protect workers and workplaces in every state, in every industry and across the globe.  They include Certified Safety Professionals, Certified Industrial Hygienists, occupational health nurses, Certified Hazard Materials Managers, ergonomists, educators, and engineers.  Among a variety of activities, our members provide leadership in advancing occupational safety and health through professional educational opportunities, through involvement in setting voluntary consensus standards in safety, by supporting education and training of the next generation of SH&E professionals, and by participating in sixteen practice specialties that lead the advancement of knowledge in safety, including a Healthcare Practice Specialty. 


Our members are also concerned that, if government makes decisions affecting occupational safety and health, those decisions must be based on known science and the best practices they use each day to help protect workers on the job.  Since musculoskeletal disorders (MSDs) are the leading cause of injury in nearly all workplace settings, it is fair to say that nearly all our members have had to address this workplace risk and share your desire to improve worker protections from MSDs.  Most importantly, ASSE’s members who belong to our Healthcare Practice Specialty have addressed the specific ergonomic-related injuries your bill, the Nurse and Health Care Worker Protection Act of 2009 (HR 2381), seeks to address.  Based on their experience and expertise, ASSE offers its general support for HR 2381 but urges you to adopt the several changes we believe will help you achieve your goal of setting in place better protections for direct-care registered nurses and health care workers from MSDs in the workplace.  
ASSE’s Position on Legislative and Regulatory Approaches to Ergonomics
ASSE’s long-standing position on any effort to address the risk of MSDs through legislation or regulation, which can be found at http://www.asse.org/professionalaffairs_new/positions/ergonomics.php, is that the effort
· be performance based and not use a one-size-fits-all approach to ergonomics; and
· require an ergonomic evaluation and that the evaluation be performed by a person competent in ergonomic related issues. Emphasis should be placed on improvement versus overly detailed specifications. Safety and health professionals, ergonomists, engineers, and other trained specialists can provide valuable assistance in the evaluation process.
Based on these principles, ASSE has opposed efforts to establish an Occupational Safety and Health Administration (OSHA) standard that addressed ergonomic risks in a prescriptive way across industries.  Our members with ergonomics expertise tell us that approach does not work.  The way they address any MSD risk is to conduct risk assessments for each workplace – often each work station – and then devise individual ways to address the specific risks they encounter.  Any approach that seeks to prescribe solutions or require broad approaches across industries does not square with their experience in addressing risks, their education or existing ergonomics research.  

On the other hand, our members also are concerned that, without an appropriate standard based on the principles outlined in our policy, employers, employees and SH&E professionals are not well served by the existing enforcement approach of having to rely on OSHA’s General Duty Clause (29 U.S.C. § 654, Section 5) to address MSD risks.  Enforcement in such general terms leaves far too much open to interpretation and allows for second guessing of well meaning employer attempts to address risks.  The use of the General Duty Clause is especially problematic in ergonomics since MSD risks are so unique to each particular workplace or task.    

ASSE Support for Proposed Standard’s Approach

From that perspective, ASSE offers its support for the general approach of the standard that HR 2381 would require OSHA to promulgate to address safe patient handling and injury prevention to help prevent MSDs among direct-care registered nurses and all other health care workers handling patients in health care facilities.  That standard would require 

the use of engineering controls to perform lifting, transferring, and repositioning of patients and the elimination of manual lifting of patients by direct-care registered nurses and all other health care workers, through the use of mechanical devices to the greatest degree feasible. 

We support this proposal because our members who work in the health care industry tell us that this is the same approach they use in working with their employers to address ergonomic risks for these workers.  Our members work with employers who are already investing in lifting devices in hospitals, nursing homes and other health care facilities to protect workers from the risks associated with lifting without mechanical assistance. Their employers have already recognized the value of protecting workers through this solution.  Consistent with ASSE’s policy on ergonomics, this standard does not propose a one-size-fits-all approach but requires an already proven solution to MSD risks.  Further, requiring employers to have in place an adequate number of safe lift mechanical devices within two years of a standard’s promulgation is appropriate, as is the establishment of a grant program within the Department of Health and Human Services to provide financial assistance to help needy health care facilities to purchase such devices.  

Risk assessment – ASSE commends you for including in HR 2381 appropriate reliance on risk-based assessments by requiring each health care employer to have in place a safe patient handling and injury prevention plan within six months of the standard’s promulgation.  The plan must include “hazard identification, risk assessments, and control measures in relation to patient care duties and patient handling.”  In this requirement, you have recognized the way effective safety and health management by SH&E professionals working with employers is carried out in any workplace, by first making appropriate assessments of risks.  

Recognition of successful safety and health management tools – Also commendable is the bill’s requirement that the employer obtain input from nurses, health care workers and their representatives, that each employer maintain a data system to track and analyze individual injuries as well as trends in injuries related to patient handling, that periodic evaluation of the program be conducted, and that nurses and health care workers are appropriately trained.  Again, building cooperative relationships with employees, gathering data, ongoing evaluation and worker training are all essential elements of successful safety and health management that our members rely on to help reduce injuries in a workplace.  ASSE applauds you for recognizing in your bill the tools that bring about good safety and health practices in a workplace.       

ASSE Concerns

While ASSE is pleased to support the general approach you have taken in HR 2381, our members also have some specific concerns with the bill.  Again, we urge you to rely on their front-line expertise and experience in working to eliminate MSD risks among nurses and health care workers and make the following needed changes to the bill.  

Refusal of assignment, retaliation and whistleblower protections – ASSE understands and would like to support provisions in HR 2381 that would provide protections to direct-care registered nurses or other health care worker for refusing assignment if the working conditions or the worker’s lack of appropriate training would violate the proposed standard.  However, we have concerns with the way these provisions are written that we urge you to address.  

A worker’s refusal of assignment when patient care is involved requires greater assurances that a job will be done in health care facilities than may be needed in most workplaces.  A patient’s safety and health cannot be compromised even when a nurse or health care worker may have an appropriate concern for their safety.  To help ensure patient care does not lapse in these situations, we urge in Section 3(a) the addition of the following language (underlined), which would help provide the appropriate balance between worker and patient safety:   

   (a) Refusal of Assignment- The Secretary shall ensure that a direct-care registered nurse or other health care worker may refuse to accept an assignment from a health care employer if--
(1)  the assignment would subject the worker to conditions that would violate the safe patient handling and injury prevention standard; or (2) the nurse or worker has not received training described in section 2(a)(5) that meets such standard; and
(2)  the worker has followed through the employer’s written policy for bringing immediate attention to workplace and patient care concerns.  

ASSE also supports in principle the whistleblower provisions in the bill.  No worker should fear the loss of their job or professional complaints for doing appropriate lifting under this standard.  However, unlike some workplaces where eminent risk to life to others is not a factor when a worker appropriately refuses to do a job, our members in the health care industry tell us that situations can and do arise where, even if a facility has invested appropriately in mechanical lifting devices, using lifting devices is not possible or practical.  For example, the sudden onset of emergencies threatening a patient’s life may require immediate action when no lifting devices can be made available.  It is important to note that, though mechanical devices provide vast improvements in worker protections, safe lifting without lifting devices is done by appropriately trained workers.  ASSE urges the following amendments (underlined) to Section 3 that would take this practical reality into account:

   (a) Refusal of Assignment- The Secretary shall ensure that a direct-care registered nurse or other health care worker may refuse to accept an assignment from a health care employer if --
(1)  the assignment would subject the worker to conditions that would violate the safe patient handling and injury prevention standard; or
(2)  the nurse or worker has not received training described in section 2(a)(5) that meets such standard; and
(3)  the nurse or worker’s refusal does not jeopardize patient care.
   (b) Retaliation for Refusal of Lifting Assignment Barred-
(1) NO DISCHARGE, DISCRIMINATION, OR RETALIATION- No health care employer shall discharge, discriminate, or retaliate in any manner with respect to any aspect of employment, including discharge, promotion, compensation, or terms, conditions, or privileges of employment, against a direct-care registered nurse or other health care worker based on the nurse's or worker's appropriate refusal of a lifting assignment under subsection (a).
(2) NO FILING OF COMPLAINT- No health care employer shall file a complaint or a report against a direct-care registered nurse or other health care worker with the appropriate State professional disciplinary agency because of the nurse's or worker's appropriate refusal of a lifting assignment under subsection (a).

Employer – ASSE urges you to replace “health care facilities” with the term “health care employer” in the bill.  This change would make the bill consistent with Occupational Safety and Health Act terminology and more precisely indicates who is responsible for safety and health of employees, an important distinction our members make in helping advance effective safety and health management.

Expansion of exception to use of lifting equipment – An exception to the use of lifting equipment under a standard is provided in Section 2(b).  ASSE believes strongly that this exception does not go far enough.  As discussed above, our members have experienced situations where it simply is not feasible or practical to use lifting equipment.  Safe lifting without equipment can and does occur in every health care setting through appropriate team lifting approaches.  We fully support the overall approach to engineering solutions required by this bill, but the realities of the health care environment will require some flexibility even in the most well equipped facility.  Therefore, we urge you to expand the exception with the following additional language that would require the appropriate team approach our members help establish as the appropriate approach to manual lifting in health care settings:  

   (b) Requirements- The safe patient handling and injury prevention standard shall require the use of engineering controls to perform lifting, transferring, and repositioning of patients and the elimination of manual lifting of patients by direct-care registered nurses and all other health care workers, through the use of mechanical devices to the greatest degree feasible except where the use of safe patient handling practices can be demonstrated to compromise patient care or where it can be demonstrated to be less safe or impossible.  In such cases, where mechanical devices are infeasible, “team lifting” or “team patient transfer” involving a minimum of two workers will be utilized.

Home health care – ASSE is concerned that the inclusion of “home health care agency” in the definition of “health care employer” in Section 6 of the bill, while well-intentioned, raises issues with respect to OSHA’s authority to extend its inspection and enforcement into the home that have not been resolved.  While the risk assessment required of employers correctly gives employers a responsibility to ensure that home health care workers are protected from MSD risks, we do not know how OSHA can begin to enforce an employee’s activities in the home.  To do so would cause a significant expansion of OSHA’s authority beyond the current understanding of what a workplace is.  Additionally, our members in the health care field tell us that implementation will be difficult if not impossible by many home health care agencies given current private and public reimbursement levels for home health care.  The costs associated with this provision will make it difficult for many agencies to provide care and meet the standard your bill would establish.  The unintended consequence of this provision may be less home health care.  Given the uncertainty in how the provision will be enforced and questions about the financial impact on this unique group of employers, ASSE urges that you include a provision in the bill that would delay implementation for home health care agencies until an appropriate solution to these issues can be determined.   

Community awareness campaign – Finally, our members suggest that a public awareness campaign be added to your bill.  The public can be an important ally in helping improve the practices of health care employers if they understand the importance of protecting workers and patients from unsafe practices.  We suggest that the bill require OSHA, the National Institute for Occupational Safety and Health (NIOSH) and the Centers for Medicare and Medicaid Services (CMS) be tasked with working together to create resources for public information on the standard proposed here.  

Conclusion

ASSE appreciates this opportunity to provide comments that we believe will help your bill achieve the common goal we share of advancing protections for this nations direct-care nurses and health care workers.  As the nation’s workforce ages and we face critical concerns over the ability of workers to meet that challenge, helping ensure that health care employers invest in the safety and health of those workers will help this nation meet the needs of patients.  As always, our members stand ready to work with you and Congress in making sure that your efforts to advance workplace safety and health succeed.  If you have any questions, please contact Dave Heidorn, Manager of Government Affairs and Policy at dheidorn@asse.org or 847/768-3406.

Sincerely,
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C. Christopher Patton, CSP
President
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