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On behalf of its 32,000 member safety, health and environmental (SH&E) professionals, the American Society of Safety Engineers (ASSE) commends Congress for its efforts to address the occupational risks posed by combustible dust.  On jobsites in various industries across the country, our members work with their employers to manage hazards associated with combustible dust from the wide variety of sources it is derived.  Based on their front-line experience and training, ASSE urges caution in moving ahead to address this issue legislatively without developing a deeper understanding of current Occupational Safety and Health Administration (OSHA) standards, their enforcement by OSHA and state occupational safety and health plans, and the approach taken to manage combustible dust risks through national consensus standards.

The risks to workers and employer property and communities posed by combustible dust are significant.  The 2006 study by the U.S. Chemical and Safety Hazard Investigation Board (CSB) identified 281 dust fires and explosions that occurred at U.S. businesses between 1980 and 2005 – not including primary grain handling or underground coal dust explosions. (The CSB study can be found at http://www.csb.gov/index.cfm?folder=completed_investigations&page=info&INV_ID=53.)  These incidents killed 119 workers, injured 718, and extensively damaged industrial facilities.  Injuries or fatalities occurred in 71 percent of these incidents.  Now, given recent news accounts of the Georgia dust explosion that killed 13 workers and injured 40 and threatened the economic well being of a community, ASSE understands the urge to find a legislative solution, as reflected in the “Combustible Dust Explosion and Fire Prevention Act of 2008” (HR 5522) introduced by House Committee on Education and Labor Committee Chairman George Miller.  If, after thoughtful deliberation, Congress determines legislation is needed to address failures in regulating combustible dust, there is much in Chairman Miller’s approach that ASSE can support.

Most importantly, ASSE supports the assurance contained in HR 5522 that any new OSHA rule concerning combustible dust will not be less effective than the National Fire Protection Association (NFPA) voluntary consensus standards.  This requirement is consistent with the duty established under Public Law 104-113, "The National Technology Transfer and Advancement Act of 1995," and OMB Circular A119.  In Public Law 104-113, Congress ordered that 

(A)ll Federal agencies and departments shall use technical standards that are developed or adopted by voluntary consensus standards bodies, using such technical standards as a means to carry out policy objectives or activities determined by the agencies and departments.

HR 5522 appropriately identifies NFPA’s Standard on Prevention of Fire and Dust Explosions from the Manufacturing, Processing and Handling of Combustible Particulate Solids (NFPA 654) and its Standard for Combustible Metals (NFPA 484).  To be consistent and thorough, the bill needs likewise to reference NFPA’s Standard on Prevention of Fires and Explosions in Wood Processing and Woodworking Facilities (NFPA 664), its Standard on Prevention of Fires and Dust Explosions in Agriculture and Food Processing Facilities, (NFPA 61) and other widely adopted NFPA consensus standards addressing deflagration venting (NFPA 68), electrical classification (NFPA 70 and 499), static electricity (NFPA 77) and explosion prevention/protection systems (NFPA 69).

Where ASSE has difficulty in any approach by Congress to address regulatory issues is setting unrealistic dates for action by federal agencies.  HR 5522 would require an interim final standard to be promulgated by OSHA within 90 days of enactment followed by a final standard with 18 months.  No doubt, the feeling that Congress needs to compel action in this case is fueled by the lack of standard-setting activity by occupational safety and health agencies under the current Administration.  However, ASSE’s own assessment of the complexities of this issue coupled with the complexities unfortunately posed by the current statutory obligations under the Administrative Procedure Act, the Small Business Regulatory Fairness Act (SBRFA) and the regulatory and economic impact analyses required under Executive Order 12866 lead ASSE to conclude that completion of a final rule within 24 months is a more realistic goal.  Further, ASSE advises that the technical and policy issues involved here are so complex that Congress would be well advised to mandate that OSHA approach the issue in way that mirrors the successful voluntary consensus-building process successfully used by industry and the occupational safety and health community to address combustible dust, which is available to OSHA through negotiated rulemaking.

If this were an issue not already addressed by OSHA, industry and the safety and health community in a largely adequate way, ASSE could understand the need for immediate action by Congress.  But, from all reports of our members working to address combustible dust hazards, there is no simple glaring failure that quick action by Congress would easily fix.  In fact, our members report largely adequate action on OSHA’s part, given the limits of its resources.

Currently, seventeen different OSHA regulations address combustible dust hazards.  In addition to Section 5(a)(1) of the OSH Act (General Duty Clause), OSHA lists the following standards as applicable to regulating different aspects of the combustible dust issue:  1910.22, Housekeeping; 1910.38, Emergency action plans; 1910.94, Ventilation; 1910.119, Process Safety Management; 1910.132, Personal Protective Equipment; 1910.146, Permit-required confined spaces; 1910.157, Portable fire extinguishers; 1910.165, Employee alarm systems; 1910.176, Handling materials – general; 1910.178, Powered industrial trucks; 1910.263, Bakery Equipment; 1910.265, Sawmill Operations; 1910.269, Electric power generation, transmission, and distribution; 1910.272, Grain handling facilities; 1910.307, Hazardous (classified) locations; and 1910.1200, Hazard communication. Further, the National Special Emphasis program for combustible dust that OSHA reissued in 2008 is a commendable resource for bringing notice and attention to this issue among employers and the occupational safety and health community.  

In ASSE’s own informal discussion with its members who are experts managing combustible dust risks, we have not been able to identify any recent incident whose hazards were not already addressed by these standards and the outreach information that OSHA already has in place.  In addition, workplaces protections from dust hazards are enhanced through NFPA’s widely adopted and understood voluntary consensus standards, which are enforced not only by employers working with SH&E professionals but often also by fire departments that take an interest in working with employers to avoid hazards with the assistance of the NFPA standards.  Also, design engineers and architects working on new production facilities look to the NFPA standards if such facilities are not covered by local or state fire prevention and building codes.

These resources should give Congress some assurance that a reasonable amount of time can be taken to ensure that a legislative approach not only takes into account the measures proposed by HR 5522, but also several other issues not addressed by the current legislative proposal.

Perhaps the most important issue not addressed by current legislation is the adequacy of OSHA’s resources to conduct inspections.  OSHA’s ability to inspect this nation’s workplaces with the limited number of inspectors it is able to employ is a long-standing issue of concern.  Inadequate inspection resources not only causes OSHA to miss dangerous workplaces, but inspections that are hurried or done without an adequate basis in training can also result.  With regard to dust, if only 50 of OSHA’s 1029 inspectors have had “extensive dust training,” as Assistant Secretary Edwin Foulke, Jr., told 60 Minutes recently (http://www.cbsnews.com/stories/2008/06/05/60minutes/main4157170_page3.shtml), then a bill that does not address OSHA’s resources to inspect workplaces competently where combustible dust can be a hazard will not address any current failure to prevent future explosions.  It is critical that OSHA’s compliance officers receive adequate training in order to identify and address combustible dust risks.  More standards, no matter how effective, without the adequate capability to enforce them will not be adequate to address this hazard when workers’ lives are at stake.  

Reasonably adequate time also would allow Congress working with OSHA and the occupational safety and health community to address what may be the key underlying difficulty with the current regulatory approach to combustible dust.  Given seventeen different regulations impacting combustible dust risks, it is reasonable to expect difficulties in employers’ efforts to establish a cohesive and effective combustible dust hazard management program in a workplace.  A cooperative effort driven by Congressional commitment to this issue should ideally look for a way to examine OSHA’s regulations and outreach resources addressing combustible dust in light of the NFPA consensus standards and CSB’s recommendations on this issue.  While no simple answer to the complexities involved in managing combustible dust exists, a more organized, comprehensive approach by OSHA is needed to facilitate compliance.

Whether the ultimate answer is expansion of the process safety management standard, utilization of applicable sections of the grain dust standard for other industry sectors, or development of a stand-alone combustible dust standard is not clear at this point.  ASSE’s primary concern is that an answer to the current difficulties involving combustible dust risk management be based on sound science and done in a way that affords all stakeholders due process, without any undue delay.

As always, ASSE stands ready to offer the expertise and front-line experience of our members in managing worksite hazards as this Subcommittee grapples with the best way to help ensure all workers are adequately protected from risk factors associated with combustible dust.

