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According to Attorney Todd Clement, the leading menace in the distracted driving epidemic is cell phone use, including texting and e-mailing, while driving.  In 2010, the National Safety Council (NSC) estimated that 28 percent of all accidents and fatalities on U.S. highways were caused by drivers using cell phones. Cell phone use involves visual, manual and cognitive distractions. Even if you are at a red light, Clement says, cell phone use is unsafe because drivers still have road responsibilities at red lights. 
“We have to anticipate what’s going on around us and respond properly when we receive a signal,” he says. “If you’re not properly responding, you can have someone rear end you or you can get into a road rage situation.”
 Cell phone use and texting while driving causes drivers to suffer from impaired visual scanning, inattention blindness, impaired ability to react appropriately and impaired situational awareness. “We look but we don’t process what we see,” Clement says.  Studies show that pedestrians or street signs, for example, can be present but unseen when we are cognitively distracted. “When we encounter something unexpected, cognitive distractions also cut down our reaction time,” he adds. 
For those who think hands free devices are okay, think again. A study done by University of Utah’s Dr. David Strayer shows that hands free is not truly hands free; the act of dialing and of answering is incredibly distracting and results in a significantly increased crash risk. Another study done by Strayer called “Supertaskers” demonstrates that 2.5 percent of the population can safely drive while using a cell phone. According to Strayer, that small percentage shows no impairments whatsoever whereas the remaining 97.5 percent of participants showed substantial deficits when multitasking. The question at hand, Clement asks, is whether each of us is in the 97.5 percent who cannot supertask or the 2.5 percent who can? 
“Cell phone use is the one thing that people think that they can do safely but they desperately want everyone else to stop doing,” Clement says.
According to Clement, the law of respondeat superior, which is followed in most states, says that an employer is legally responsible for the negligent acts of their employee committed while that employee is in the course and scope of his employment.  This is called derivative liability.  In addition, an employer can also be independently liable for failing to have proper cell phone or texting while driving policies in place and failing to enforce those in place.  This is called direct liability and can give rise to punitive damages if the company is also found grossly negligent, meaning the company knew the risks involved and proceeded with conscious indifference to the rights, safety and welfare of the others. 
“You have to be very proactive to engage your employees, to use technology, to use everything at your disposal so that this kind of activity and potential liability is not going on on a daily basis,” says Clement, adding that the best way to go about protecting employees, employers and the public is through a combination of policy, education and enforcement:
Policy: “You have to have an absolute policy banning cell phone use, texting and emailing while driving,” Clement says. “A discretionary policy will eat the absolute policy alive.” Employees must buy into the new policy. According to the NSC, springing a policy on employees will result in lack of respect towards that policy. Instead, the employer should hold open meetings to discuss the need for the policy, discuss potential barriers and ask employees to offer solutions. Most importantly, employees must see and hear that top management follows and supports the policy. 
Education: “You have to educate and to tell people why we can’t do this,” Clement says. Remind employees that you are protecting them, the public and the business. In that regard, the NSC offers educational resources and testimonials to share with your employees.
Enforcement: Employers must enforce their policies through stringent penalties, employee monitoring and readily available blocking technology.  Examples of blocking technology which block calls, texts and emails while a vehicle is moving include www.zoomsafer.com and www.getizup.com. Clement says that without enforcement, employers will be guilty of recognizing the significant danger yet addressing it only with a “lip service” policy, inevitably causing a strong negative reaction from the jury. 
“We all have to battle this demon, it is a bad bad habit,” says Clement, who strongly supports FocusDriven, a nonprofit that advocates cell-free driving. “We’ve just got to gradually teach one after another after another until safe behavior becomes the norm.”
For more information, visit www.clementfirm.com or www.distractionlawyer.com.
