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AMERICAN SOCIETY 
OF SAFETY ENGINEERS
1800 East Oakton Street
Des Plaines, Illinois  60018-2187
847.699.2929
FAX 847.296.3769
www.asse.org

December 22, 2009

The Honorable David Michaels
Assistant Secretary 
Occupational Safety and Health Administration
U. S. Department of Labor
200 Constitution Avenue, NW
Washington, DC  20210
RE:   ASSE Comments on Hazard Communication Proposed Rule – Docket No. OSHA-H022K-2006-0062

Dear Assistant Secretary Michaels:

The following comments in response to the Occupational Safety and Health Administration’s (OSHA) Proposed Rule and Request for Comments concerning Hazard Communication represent the views of the 32,000 member safety, health and environmental (SH&E) professionals of the American Society of Safety Engineers (ASSE).  ASSE’s members work with employers to address workplace safety, health and environmental risks in every industry, in every state and across the globe.  

ASSE supports the goal of this rulemaking.  Modifying OSHA’s existing Hazard Communication Standard (HCS) to incorporate major portions of the United Nations' (UN) Globally Harmonized System of Classification and Labeling of Chemicals (GHS) is necessary to help this nation’s workers deal with the increasingly difficult challenge of understanding the hazards and precautions needed to handle and use chemicals safely in the increasingly interconnected world marketplace.  At the same time, harmonizing hazard
communications with GHS will help this nation’s employers compete in that marketplace by lessening the burden of conforming with different regulations and by ensuring their products will meet hazard communication requirements in other nations.  ASSE applauds OSHA for its leadership in undertaking this rulemaking and urges that every possible step be taken to achieve a final rule as soon as practicable.  

However, ASSE is disappointed to see that control banding has been largely ignored in the development of the revised standard.  In June 2005, ASSE published Control Banding and the Future of the HazCom Standard (http://www.asse.org/professionalaffairs_new/positions/hazcom.php), a position paper that urged OSHA and MSHA to consider the use of control banding models in a revised HCS.  From our review of the leading international resources on control banding – the HSE/COSHH-Essentials process (http://www.coshh-essentials.org.uk/) as well as the International Labor Organization’s Tool Kit (http://www.ilo.org/safework/lang--en/index.htm) – ASSE believes OSHA should update the HCS to incorporate elements of control banding.  Assuming that most elements of GHS will be adopted and a national database for safety data sheets (SDSs) and chemical classifications will be established to support the transition to GHS from current practice, building a system that would allow guided review of materials and processes such as control banding would be a relatively small additional step.  We encourage OSHA to take that step now and avoid revisiting this issue when it becomes unavoidable as control banding grows in use internationally as well among leading employers in this nation.    

Hazard communications and control banding require common information, standardization of phrases, signal words, and process monitoring methods to be effective.  Without a common base, either program, whether standing alone or integrated, cannot be fully effective.  Although current control banding models do not cover physical hazards, this issue alone should not bar the inclusion of control banding.  When this nation is so close to harmonization with GHS, it would be unfortunately short-sighted not to take the extra step of incorporating control banding since many of the necessary tools to do so are already included in this rulemaking.  To do so would  advance harmonization a significant step further and avoid the need for future rulemaking, which ASSE firmly believes will be necessary as control banding becomes more widely accepted in the international marketplace.

ASSE’s more specific comments, which are based on OSHA’s outline of the issues and questions asked in the rulemaking, follow.

Need and Support for the Standard

ASSE fully agrees with OSHA’s preliminary conclusions that the proposed modifications to the HCS would increase the quality and consistency of information provided to employers and employees (Question 1).  Our members agree that standardized label elements would be more effective in communicating hazard information, standardized headings and a consistent order of information would improve the utility of SDSs, and training would support and enhance the effectiveness of the new label and SDS requirements.  

Economic Impacts and Economic Feasibility

While we do not have an economic analysis to provide across the many industries our members work, no doubt there will be a need for some initial investment on the part of employers to implement the requirements of an updated standard (Question 2).  Further, many small employers will not be able to comply without a concerted effort by OSHA and the state plans to provide targeted resources through its cooperative programs.  Nevertheless, our members who are already engaged in working to harmonize their individual employers’ efforts to comply with OSHA and international hazard communication requirements tell us their employers will, in the long term, benefit greatly from their employers’ competitiveness in a global marketplace.  Simply put, the standard envisioned in this rulemaking will bring savings in the simplicity it will bring to hazard communications, not to mention increased worker safety and health.

Effects on Small Entities

OSHA has certified that the proposed standard will not have a significant impact on a substantial number of small entities (Question 3).  We do not believe that the estimates that OSHA are based on accurate assumptions.  For example, OSHA’s estimates for the annualized cost of a revised HCS to small and very small entities in the category of printing ranges from $38 per entity to $47 per entity.  If ten employees with a average hourly wage of $12.00 per hour, which is low for printing operations, receive one hour of training, the $120 estimate that results far exceeds OSHA’s $38-47 estimate for only one hour of training without the taking into consideration the costs of establishing new labels, new SDS files or database, and no continuing training through the year or the training of new employees.  Typically, our members tell us, the time spent on an SDS review for a chemical arriving from outside the US typically far exceeds the one-hour estimate.  Nevertheless, even small and very small entities need to comply with GHS and understand that, in a global economy, they must be aware that the GHS criteria for labels and SDSs are an essential part of doing business.  No doubt, as this rulemaking progresses, the more than adequate numbers of SH&E consultants and firms capable of providing resources to small businesses will be creative in finding ways to provide increasingly cost-effective resources to help small employers meet these requirements.   

As to whether there are alternatives to the rule or specific issues that would reduce the impact on small business (Question 4), ASSE urges that future rulemaking provide an “opt out” for small and very small entities that do not produce a chemical or chemical mixture product or do not use a chemical beyond off-the-shelf products used by the public typically found at a local home center in their business. Otherwise, producers, distributors or users of industrial chemicals, including small or very small entities, should be required to meet the requirements of a revised HCS.  The reality that our members report is that it is difficult to find small entities not using products from around the world in their operations.  Given that reality, worker safety and health requires small and very small entities to adhere to a revised HCS.

Environmental Impacts

ASSE does not foresee a significant negative environmental impact from a revised HCS.  In fact, we believe the impact will be positive (Question 5).  

Hazard Classification

OSHA is proposing to adopt all physical and health hazard classes in the GHS except for three – Acute Toxicity Category 5 for oral, dermal, or inhalation exposures; Skin Corrosion/Irritation Category 3; and Aspiration Hazard Category 2 (Question 6).  In no uncertain terms, ASSE opposes these exclusions.  No benefit will result by excluding them.  In fact, a valuable source of safety and health protection information will be eliminated if they are excluded.  From our members’ experience working with employers and their employees, they know that the expectation is that all hazard classes are included on an SDS.  They rely fully on the SDS to protect them from these categories, which are very personal risks to employees, in particular.  Excluding these three categories is unnecessary and without doubt will reduce safety awareness and protection.

OSHA proposes adding a definition for unclassified hazards to ensure that all hazards currently covered by the HCS or new hazards that may be identified in the future are included in the scope of the revised standard (Question 7).  This provision would cover combustible dusts.  While it is difficult to predict accurately whether this method will provide sufficient interim protection, we believe it will for employers who are knowledgeable about this provision and work with SH&E professionals who are able to apply this knowledge.  For middle and small employers who do not, however, we do not believe this interim measure would be effective.  The provision is needed, however, and its inclusion in a revised HCS is better for workers safety than not addressing the issue.  It must be understood, though, that these provisions are not adequate in addressing hazard communications concerning combustible dusts.  They do not provide the level of protection and awareness that a dedicated section in this standard or inclusion of GHS in the combustible dust rulemaking OSHA is simultaneously undertaking would provide.  

OSHA suggests it may be more appropriate to add specific coverage for simple asphyxiants to the standard rather than addressing them under the unclassified hazard definition (Question 8).  ASSE tends to agree, but suggests that a further step might be taken by OSHA to address this risk.  Simple asphyxiants present a form of risk that is different than risks posed by other hazardous chemicals.  At least they should be listed in the “unclassified hazards” section.  However, we are aware of instances of death and near-death incidents involving simple asphyxiants such as carbon dioxide and nitrogen in workplaces.  ASSE urges OSHA to consider the appropriateness of a separate standard for simple asphyxiants, which we believe would be relative straight-forward to develop.  If that is not possible, then specific coverage in a revised HCS is appropriate.      

ASSE supports OSHA’s proposal to remove the “floor” criteria based on several reference lists for health hazard classification (Question 9).  Such criteria would likely provide additional needed guidance for classification.

In response to OSHA’s questions concerning proposed logic diagrams (Question 10), ASSE’s members have one simple, straight forward answer – please make all diagrams simple so workers at all levels can easily understand them.  

ASSE believes that physical hazard classification criteria for self-reactive chemicals, organic peroxides, self-heating chemicals and explosives that have been developed for transportation and directly reference packaging or quantity, or rely on test methods that reference packaging or quantity, can be applicable tools for the workplace (Question 11).  However, given the technical complexity of these risks, these criteria are best employed by safety and health professionals.  If the criteria are included in a revised HCS, a caveat must also be included that requires consultation with a competent person, as otherwise defined by OSHA.

Concerning GHS guidance on a cut-off or concentration limit for chemical mixtures containing target organ toxicity hazards, ASSE supports OSHA’s proposal to make its suggested 20% concentration limit mandatory so that label preparers fully understand how to address the risks involved (Question 12).  In addition, we urge inclusion of alternative exposure limits, including American Conference of Governmental Industrial Hygienists (ACGIH) threshold limit values (TLVs) and National Institute for Occupational Safety (NIOSH) recommended exposure limits (RELs). As indicated in the introduction to our comments, control banding is another approach that ASSE believes needs to be addressed in relation to this concern.    

Labels

Whether the revised HCS requires pictograms to be presented in red, as the proposed rule already does, or allow black frames on pictograms, ASSE believes the requirement for a red border needs to remain in a revised HCS (Question 13).  A red border will bring more attention to a pictogram and will serve to highlight the primary hazards of a substance both during job-related training and during use.  In response to this requirement, manufacturers, importers, and distributors will need to print their SDSs and make them electronically available in three colors – white, black, and red, which should not prove a problem with current technologies.   

Consistent with GHS, OSHA is proposing to require the text of precautionary statements to be included in labels must include precautionary statements. Whether this requirement should be adopted now or later (Question 14), ASSE supports inclusion of precautionary statements for both labels and SDSs in the revised HCS.  The statements should be broad in scope, contain limited details, and be simple to understand.  They also should be based upon the available GHS annexes.  This is important because our members report that end users commonly look only at the container label and do not review the SDS unless the substance is new to them.  To help address this workplace reality, ASSE proposes that manufacturers, importers, and distributors also make “GHS format” labels available to end users so that container labels currently in the field can be updated and require a manufacturer to make them available on its web site for download.  Additionally, we urge OSHA not to list GHS statements as “non-binding examples” or give manufacturers and label makers flexibility to make up their own statements.  They should require the statements as written.  Assuming statements are required to be on the label as written, brevity becomes important.  Finally, ASSE believes OSHA has not adequately addressed the issue of the language used for precautionary statements.  While English is the standard for the US, the proposed rule does not address the burden on manufacturers if translations are needed or how the statements will be translated.   

ASSE supports OSHA’s decision not to require an exploding bomb pictogram or specific precautionary statements for Division 1.4S ammunition and ammunition components.  We agree that GHS label elements may not accurately reflect the hazards of these materials (Question 15). Not requiring the exploding bomb pictogram is consistent with the Department of Transportation’s (DOT) regulations governing Class 1.4 S placards. However, a label is needed, whether a pictogram is required or not.  The background or border of the label should be orange as on a DOT placard, and the wording should be or have the same effect as “Ammunition and/or Components – Do Not Expose to Fire.”

As stated in the proposed rule, OSHA has not been enforcing the requirement in its HCS that labels be updated within three months of obtaining new and significant information about hazards.  As OSHA proposes here, ASSE fully supports a return to requiring that manufacturers, importers and distributors update labels within three months of the date of discovery of a change in pertinent data but urges that this provision be expanded to provide further protections (Question 16).  It should also require that changes be made to the labels on any stocks of an affected substance in a warehouse or supply chain and that every effort be made to reach customers who have purchased this substance and provide them with updated labels, whether through list serves or other appropriate communications.  Such changes must also be reflected in the SDSs, which must be updated within the same 90-day period.  Additionally, we propose that the manufacturer, importer, or distributor be required to update or review each SDS every 36 months, which is consistent with requirements in Canada. 

Safety Data Sheets

ASSE supports OSHA’s proposal to require that OSHA’s permissible exposure limits (PELs) be required on SDSs (Question 17) and also supports requiring the inclusion of whatever relevant exposure information is available, whether ACGIH TLVs, NIOSH RELs,  other nations’ limits such as German Maximale Arbeitsplatzkonzentration (MAKs), industry wide limits, and even company-specific limits.  Requiring manufacturers, importers, and distributors to include this expanse of exposure data in an organized way can be useful to employers and SH&E professionals in assessing employee exposure to hazardous substances.  If manufacturers, importers, and/or distributors have reason to provide additional exposure limit data, we suggest that this data be placed below the PELs, TLVs, or RELs in this section.  In short, the more information that can be made available to help understand how to protect workers, the more effective hazard communications can be, in our members’ view.   

OSHA is proposing that Section 15 of the SDS, which addresses regulatory information about the chemical, be non-mandatory.  However, OSHA also is considering requiring that substance-specific standards be referenced in this section, which would make Section 15 mandatory (Question 18).  ASSE supports making Section 15 mandatory for any and all relevant regulatory data in addition to substance-specific standards information.  The proposed rule lists the fifteen sections required for a GHS-consistent SDS, and Annex D to the proposed rules provides more detail on the content of each section.  ASSE is concerned that Annex D contains no reference to the most current edition of ANSI Standard Z400.1, Hazardous Industrial Chemicals - Material Safety Data Sheets – Preparation (http://webstore.ansi.org/RecordDetail.aspx?sku=ANSI+Z400.1-+2004) or Annex 4 of the UN publication titled Globally Harmonized System of Classification and Labelling of Chemicals (GHS) (http://www.osha.gov/dsg/hazcom/ghs.html), which  provides extensive guidance on the preparation of Safety Data Sheets.  Since Annex 4 appears to be more detailed and complete, it would appear to be appropriate to incorporate this document by reference with applicable exceptions.

Other Standards Affected

OSHA is proposing to align the definitions of the physical hazards to the requirements of the GHS categories in safety standards for general industry, construction, and maritime standards, which either directly reference the HCS or provide information pertinent to the Safety Data Sheets (Question 19).   According to our members, the most likely impact of this provision would be on storage of flammable and combustible liquids in store rooms, cabinets, and containers if realignment of flash points and boiling points change the liquid from one category to another category. While the flash point number changes, no significant difference would result.  The boiling point, however, may change a liquid from a Class 1A to a Class 1B hazard, which would increase the number of gallons that would be allowed to be stored in rooms and cabinets as well as change the size of appropriate containers for liquids. OSHA‘s answer to this change is to grandfather in current use and storage practices.  The outstanding question, in ASSE’s view is, will OSHA wait for the consensus standards to change and accept a greater, although minimal, degree of hazard?  This will allow a slightly more hazardous situation but should be of little significance. Another possible impact may be confusion over packaging of 1A and 1B liquids with container size requirement for shipment.

In response to OSHA’s proposal to eliminate the term ``combustible liquid'' in 29 CFR 1910.106, 1910.107, 1910.123, 1910.124, 1910.125, and 1926.155 for liquids with a flashpoint above 100 degrees F., ASSE believes this list of standards is appropriate (Question 20).  However, ASSE urges OSHA to remove the term “combustible liquid” for all liquids and use the GHS criteria for all flammable liquids. ASSE’s members do not see the need for the fifth category of “Flammable Liquids Over a Flash Point of 93.3 oC.”  Specific flash point criteria should be used.

ASSE supports OSHA’s proposal to modify the language required on signs in substance-specific health standards, which the agency developed both to reflect the terminology of the revised HCS and providing adequate warning through language consistent with current sign requirements for these chemicals (Question 21).  It is important to note that this change will leave an inconsistency in signage for the thirteen identified carcinogens that use the term “Cancer Agent,” though we do not believe this inconsistency will lead to significant problems.  

OSHA is proposing to revise the substance-specific health standards' provisions on labeling for producers and importers of chemicals and substances to be more consistent with GHS, for which OSHA will select the specific wording for labels (Question 22).  One of the positive changes in adopting the GHS terminology, label requirements, hazard warnings and precautionary statements is consistent methodology in labeling and giving employees a consistent look and order of information. The SDS should include necessary details if slight differences result from current substance-specific label requirements and GHS label criteria for signal words and warnings that will assure information is disseminated.  Label consistency should provide the employee with a better experience in reading and finding the necessary information required for use and handling of a material. 

ASSE urges that OSHA also include ACGIH documentation of TLVs as well as RELs and precautions developed by manufacturers through internal testing and epidemiological studies in determining the health hazards that need to be considered by manufacturers, importers and distributors when classifying chemicals regulated by the substance-specific standards.  In this rulemaking, OSHA proposes to rely primarily on its own determinations in rulemaking, the NIOSH Pocket Guide to Chemical Hazards (2005) and the International Chemical Safety Cards, and use as a secondary source the health effects identified by the European Commission (2007). OSHA would include a health hazard only if it is identified as such by two or more of these organizations (Question 23).  ASSE does not believe these resources are adequate.  In addition, OSHA should reference in the standard a variety of scientific and authoritative references for end users, which could include 

· NSC’s Fundamentals of Industrial Hygiene, 4th Edition;
· The Industrial Environment – Its Evaluation and Control (The “White Book”);
· Patty’s Industrial Hygiene and Toxicology;
· Casarett & Doull’s Toxicology;
· The Dose Makes the Poison by M. Alice Ottoboni;
· Quick Selection Guide to Chemical Protective Clothing;
· NIOSH Pocket Guide to Chemical Hazards;
· ACGIH Threshold Limit Values for Chemical Substances and Physical Agents;
· U.S. DHHS Seventh Annual Report on Carcinogens – 1994;
· AIHA Engineering Field Reference Manual;
· EPA and NIOSH Building Air Quality-An Owner’s and Facility Manager’s Guide;
· AIHA Field Guide for the Determination of Biological Contaminants in Environmental Samples;
· AIHA’s Quality Assurance Manual for Industrial Hygiene Chemistry;
· Industrial Hygiene Workbook;
· NIOSH Manual of Analytical Methods;
· NIOSH/OSHA/USCG/EPA Occupational Safety and Health Guidance for Hazardous Waste Site Activities; and
· North American Emergency Response Guidebook;
· AIHA Odor Thesholds for Chemicals with Established Occupational Health Standards;
· ACGIH Industrial Ventilation Manual;
· AIHA ERPGs and WEEL Guides Handbook;
· Occupational Health by Levy and Wegman;
· Quantitative Industrial Hygiene: A Formula Workbook;
· NIOSH Respiratory Decision Logic and Selection Guide;
· Railroad Hazardous Chemical Book;
· various ANSI Standards; and
· OSHA’s “Small Entity Guide for Respirator Use”

Except as noted elsewhere concerning reclassification of some ammunition, ASSE agrees with the decision not to propose updates to the electrical standards (general industry 1910 subpart S and construction 1926 subpart K) or explosives and blasting agents (general industry 1910.109 and construction 1926.914) since these subparts are ``self-contained'' in that they do not rely on other OSHA standards for regulatory scope or definitions but reference external organizations such as the National Fire Protection Association (NFPA) (Question 24).  

Effective Dates 

ASSE urges a shorter deadline than two years be established for employers to train employees about the new labels and safety data sheets that will be required by a final rule (Question 25).  Since many manufacturers, importers, and distributors have already developed and are using both GHS-compliant labels and SDSs, employers are fully capable of starting their employee training effort without waiting for a final rule.  ASSE believes that all applicable training for existing employees can and should be completed in less than twelve months after the date of the final rule.

However, ASSE does support the three year phase-in cycle for chemical manufacturers, importers, distributors, and employers to comply with all provisions of the modified final rule.  Three years should give those employers whose resources may be limited enough time to meet requirements to translate Material Safety Data Sheets to Safety Data Sheets and upgrade labels (Question 26).  Re-evaluation would not be required if the data is available and it is in most case for current products. Re-classification of mixtures could be somewhat more time consuming, however the bridging principles can be applied to achieve proper classification with minimal difficulty.

As to whether the proposal overlooks any factors that should be considered in the phase-in period (Question 27), one significant factor, we believe, will be the amount of support available to small and medium sized manufacturers, formulators, or exporters that do not have a full-time SH&E professional on staff.  Since, of the 32,000 members of ASSE, less than 2000 are members of our Consultants Practice Specialty, we are concerned that not enough SH&E consultants exist to meet the needs of the employers this rulemaking may impact, leading to inappropriately trained and experienced persons attempting to do reclassifications.  ASSE would appreciate the opportunity to work with OSHA, perhaps as part of its Alliance with the agency, to help encourage more SH&E professional outreach to affected employers and to make sure that the resources needed to meet this challenge can be put in place as this rulemaking goes forward.   

Compliance Assistance and Outreach

Making available appropriate materials to help affected employers through OSHA’s compliance assistance capabilities is an important factor in successful implementation of an updated HCS, as OSHA recognizes in this rulemaking (Question 28).  One resource ASSE’s members recommend is a question-and-answer document that explains the changes to the HCS and employer responsibilities under it.  A similar document that explains the responsibilities of manufacturers, importers, and distributors would appear to be desirable.  These documents could include links to the applicable appendix to the revised HCS.  Both should include sample safety data sheets and labels, and we suggest the sample SDSs pertain to common hazardous substances (both single elements and mixtures) with the names of the manufacturer, importer, or distributor concealed.  Likewise, these documents should sample labels.  Such materials should be available both electronically and in hard copy.  The electronic copies of these materials should be available from www.osha.gov and, in state plan states, from the website for the state occupational safety and health agency.  Hard copy documents should be available, for free, from OSHA offices, from contract consultation offices, and from consultation agencies in state plan states, and OSHA should work with its Alliance partners to provide links to these resources while encouraging them to reach out with this information to their members and others in the occupational safety and health community.  Another valuable resource would be a web-based training package that employers could use to train and verify that employees have received a basic minimum of training in reading and understanding SDSs and label information. The program should be available on the OSHA website and be downloadable to employers’ internal networks for training, testing and maintaining records.

ASSE believes the development and maintenance of a data base of chemical classifications would be an appropriate use of OSHA’s resources (Question 29).  The proposed standard includes a guide to the identification of the proper classification.  Filling this guide with multiple, simultaneous access to and searches for a variety of factors would be a helpful tool.  

Alternative Approaches

ASSE does not believe the various alternative approaches suggested by OSHA in the proposed rule (Question 30) have validity.  Voluntary implementation would only work for manufacturers and distributors whose business is confined to the 48 contiguous states.  Employers whose products move outside the 48 contiguous states would have to have GHS-compliant labels and SDS acceptable in commerce outside the borders of the continental US.  Exemptions based on size of the business would only work for manufacturers and distributors who only work with customers who do not have to be GHS compliant in order to ship or sell their products.  Allowing small manufacturers and distributors an exemption would make it impossible for them to sell products to larger customers without producing GHS compliant labels and SDS.  Even if an exemption were given, these entities would, ultimately, be forced to adopt the entire system of components and the entire label contents.

Conclusion

ASSE appreciates this opportunity to comment on this proposed rule.  Our members look forward to a thoughtful but timely continuation of this rulemaking.  As we have said, harmonizing this nation’s hazard communications with the international marketplace is both a safety and health issues for this nation’s workers and a competitive issue for its employers.  Daily, our members experience the reality that we live in a world of commerce that is becoming more and more interconnected.  They need the tools to help both the employees and employers with whom they work.  To that end, all employers should be required to adopt a revised HCS.  While there will be some cost to these employers, they will quickly benefit by being fully prepared to do business in the world’s markets.  

Thank you for your careful consideration of ASSE’s comments on behalf of its members.  As always, ASSE and its members stand ready to assist OSHA in whatever way possible as it develops the resources necessary to support compliance outreach for a revised HCS.  

Sincerely,
[image: ChrisPatton Signature.jpg]
C. Christopher Patton, CSP
President
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