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My name is Adele Abrams, Esq.  I am the Federal Representative for the American Society of Safety Engineers (ASSE) and am here today to represent the 32,000 safety, health and environmental (SH&E) professionals who are members of ASSE.  ASSE’s members help employers address workplace safety, health and environmental risks in every industry, in every state, and across the globe.  Managing combustible dust risks is a common responsibility for them, and their collective experience and training provide the basis for the comments I am sharing today.
We appreciate this opportunity to provide some general responses to the Occupational Safety and Health Administration’s (OSHA) Advanced Notice of Proposed Rulemaking (ANPR) on Combustible Dust and look forward to listening to the other stakeholders’ comments and the dialogue here today as we prepare more detailed comments for the record of this rulemaking.
Consistent with what we have said in the past, most notably to Congress for the July 2008 Senate Subcommittee on Employment and Workplace Safety hearing on the issue of combustible dust (http://www.asse.org/professionalaffairs_new/communications/federal/archive/files/072908SSubcCombDustStatment.doc), ASSE can support a new combustible dust standard but only one that is no less effective than the National Fire Protection Association’s (NFPA) voluntary consensus standards addressing combustible dust.  The bill under consideration by the Subcommittee at the time (HR 522) appropriately identified NFPA’s voluntary consensus standard NFPA 654:  Standard on Prevention of Fire and Dust Explosions from the Manufacturing, Processing and Handling of Combustible Particulate Solids http://www.nfpa.org/AboutTheCodes/AboutTheCodes.asp?DocNum=654) as the starting point for a new OSHA standard.
That OSHA should base a standard on widely accepted voluntary consensus standards is fully consistent with the duty established under Public Law 104-113, "The National Technology Transfer and Advancement Act of 1995," and OMB Circular A119.  In Public Law 104-113, Congress ordered that 
(A)ll Federal agencies and departments shall use technical standards that are developed or adopted by voluntary consensus standards bodies, using such technical standards as a means to carry out policy objectives or activities determined by the agencies and departments.

In every applicable industry, our members successfully manage combustible dust risks using this voluntary standard, accepted risk evaluation techniques and processes, and applicable OSHA standards.   Any substantive diversion from what already is being used successfully now in industry can only lead to unneeded new complexities and confusion in the already complex set of risks that combustible dust poses to employers.  As the ANPR recognizes, the NFPA standards are updated and revised on a regular basis to reflect current conditions, allowing stakeholders in the voluntary consensus process – including leading ASSE members – to incorporate changes and advancements they learn directly from the front lines of managing combustible dust risks.
Most important to note is that the NFPA dust explosion standards are categorized according to industry.  A key ASSE concern with this rulemaking is that, because various OSHA standards now govern employer’s responsibilities concerning combustible dust, this rulemaking will seek to establish a single over-arching standard that compromises needed specificity in an effort to address various industries and workplace situations.  Making anything simpler is always tempting.  However, addressing combustible dusts is not given to a simplistic approach.  We do not see how a single standard or a standard that seeks to provide an overarching framework to the existing standards can work better than what has already has been accomplished in the NFPA standards.
This is especially true when our members report that some of its companies are using elements of process safety management (PSM) to manage certain combustible dusts exposures in their industries.  By maintaining an approach that is industry-specific, OSHA will be better able to incorporate elements of PSM as greater understanding of such an approach grows.  An industry-specific approach is also more consistent with international approaches such as the European Union’s ATEX Guidelines (http://ec.europa.eu/enterprise/sectors/mechanical/documents/guidance/atex/application/), an important consideration as OSHA moves towards global harmonization of hazard communications and other safety and health management systems.  As ASSE has often said, OSHA plays an important role in helping advance improved harmonization with international standards that help this nation’s employers compete better in global marketplaces, and this role cannot be overlooked.
As you know, NFPA 654 is currently in the process of being updated, with the current revision scheduled for completion in 2011.  We urge OSHA to work closely with the NFPA 654 Committee and, as much as possible, approach a new standard deliberately so that a final rule can reflect the best and latest perspective on addressing combustible dust risks that the voluntary consensus process can produce.  
While we agree that more focused attention to combustible dust among employers is needed, as indicated in the September 2009 Status Report on Combustible Dust National Emphasis Program   (http://www.osha.gov/dep/combustibledust/NEP-status-report.pdf), we do not believe that an expedient solution done too quickly to be able to take into account upcoming changes in NFPA 654 and other key input is warranted.  Our members tell us that the current OSHA standards are not inadequate in the short term if moving too quickly results in a new standard that does not reflect anticipated advancements in NFPA 654.  
Although advancements are needed, OSHA’s current standards are not the central cause of the current employer failures to address combustible dust.  The much larger problem, one that would not be addressed even by a new standard, is the lack of awareness and the importance of identifying and selecting appropriate control systems and mitigation equipment. The inadequate enforcement of existing standards and codes is also a pertinent issue.  It is understandable to assume that some greater simplicity in OSHA’s combustible dust standards may improve compliance.  The reality is that, even if some simplicity could be achieved, employers committed to safe workplaces will continue to address combustible dust risks.  Unfortunately, there will always be those who do not see the importance of such compliance.
An aggressive educational campaigns aimed at employers in addition to a continued National Emphasis Program targeted to industries where combustible dust is most at issue is needed.  We urge OSHA to rely on its cooperative program, including its alliance program, which has developed a wealth of capability in reaching out on a variety of issues to employers, to work hand-in-hand with OSHA field staff and technical staff involved in this rulemaking and, when appropriate, its established alliance partners, to develop and carry out such a program.  ASSE and its members, through our valued alliance, offer whatever help we can in developing such a campaign and communicating it through our members to their employers.
	Our members also report that they do not believe some of the OSHA field staff with whom they interact are fully prepared to deal with the complexities of the combustible dust issue.  Better training of appropriate inspection staff is essential and should be built into this kind of educational program.  No matter what approach OSHA determines is the best for this rulemaking, better training on combustible dust hazards is needed.  
Also included in an educational outreach must be state and local fire authorities.  The CSB identified that a large majority of state and local jurisdictions in the United States have adopted NFPA standards but that the enforcement of the codes at the state and local level is inconsistent and largely ineffective.  A glaring need exists to educate state and local authorities about the hazards and conditions that can lead to dust explosions and dust hazards, whether or not a new standard is established.  
	With these activities, an approach to a new OSHA standard on combustible dust can await the current revision of NFPA 654.
Of course, related to the issue of consensus standards is the difficult issue of how to update those standards.  ASSE addressed this issue in its comments to OSHA rulemaking concerning updating standards for personal protective equipment, where ASSE said
(T)he performance-oriented approach based on setting a general requirement – in this case that PPE be constructed in accordance with good design standards – coupled with listing in a Non-Mandatory Appendix of those national consensus standards OSHA determines support the goal of the standard shows potential for a workable approach.  

(http://www.asse.org/professionalaffairs_new/communications/federal/archive/files/071607OSHAstandardsPPE e.doc).   That ongoing dilemma should not be at issue in this rulemaking, but that how to update consensus standards references is an issue here should encourage OSHA to redouble its efforts to find a new way to address the larger issue for all of its rulemaking.  
Specific Concerns and Questions
ASSE also has some more specific comments and questions concerning the issues this ANPR raises and looks forward to further consideration of them as this rulemaking progresses.
	Definition of combustible dust – Because of the large number of products that can create combustible dust, and the physical characteristics of each specific dust, a single definition to encompass all dust is extremely difficult and, given that reality, not advisable.  Any definition should require that, where ambiguity or questions regarding a combustibility of the dust exists, employers should be required to use laboratory analysis and testing to determine the level of hazard the dust material may present.
	Small businesses – Small businesses will face challenges in meeting the requirements of a new standard.  One concern is the ability of small business to engage subject matter experts to help with implementation of programs to meet compliance.  The cost of hiring an appropriate SH&E professional is always an issue for small business.  The retro-fitting and application of controls may be a substantial cost for some older, existing facilities.  Finally, the cost of testing to determine explosive characteristics will be difficult for some small employers.  Through its cooperative programs, OSHA has established a wealth of capabilities in reaching out to employers as well as resources on its website for a variety of issues, and ASSE offers the experience and expertise of its members to help assure that combustible dust resources are adequate to meet small employer needs.  
Hazard assessment – In reading the ANPR, ASSE’s members are generally concerned with the issue of hazard assessment and believe that further exploration of this issue is needed.  Hazard assessment is the key element of any safety and health management system or approach.  About this rulemaking, our members ask, what will be the acceptable methods of performing hazard analyses?  Will there be a required reassessment schedule?  How will audit findings be used during inspections?  
We also urge inclusion of third party evaluations as a means of encouraging greater risk assessment among employers.  OSHA resources are not consistent with the numbers of employers where combustible dust is a risk.  OSHA and the state plan consultative programs, with effective training programs in combustible dust risks for staff, can be a valuable resource for employers on this issue.  A program that incorporates third party assessments of site-specific dust issues and control options by knowledgeable and experienced independent SH&E professionals is a way of expanding OSHA’s outreach by providing employers a focused opportunity to obtain needed hazard assessments.   Under an approach that would ensure the professionalism, expertise and independence of SH&E professionals is a way of expanding OSHA’s outreach by allowing employers an opportunity to obtain needed hazard assessments.   A full discussion of the value of appropriate third party audits can be found at      http://www.asse.org/professionalaffairs_new/communications/federal/archive/files/Cong'l%20Testimony%205-12-05%20FINAL.doc
   	Engineering controls – Our members are also concerned about how OSHA will address engineering controls in this rulemaking.  Related questions include, what will be the triggers be for implementation of these controls, and will OSHA use subject matter experts when conducting inspections of these control systems? Also, how will OSHA keep abreast of technology changes in the future?
Investigation of incidents – Another concern raised by this ANPR is related to record keeping.  Our members are interested in knowing whether there will be additional reporting requirements for dust incidents?  Also, will a separate log of incidents be required to be kept over a specific time period?
Explosive classification – ASSE believes there is a need to establish a common method for assigning an explosive classification to materials.  ASSE urges OSHA to consider a performance-based approach to this classification since it would be impossible for OSHA to establish classifications for every dust.  A related issue that must be resolved is how to classify dusts when different particle sizes are involved. 
Conclusion
	Again, ASSE appreciate this opportunity to provide these comments today as well as OSHA’s considerable work in advancing our ability to protect workers, workplaces and communities from the risks posed by combustible dusts.  Through an effective standard based on what has been demonstrated to work and increased cooperative efforts to raise awareness and understanding, we can improve adherence to widely accepted practices of managing combustible dust risks.  
We look forward to continued ASSE involvement in this rulemaking as it progresses.
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