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Chemical Safety and Hazard Investigation Board
Office of General Counsel
Attention:  C. Kirkpatrick
2175 K Street, NW  Suite 650
Washington, DC  20037

	By email:  anpr@csb.gov

RE:	Chemical Release Reporting Advance Notice of Proposed Rulemaking – Docket No. CSB-09-01 
Dear Mr. Kirkpatrick:

The American Society of Safety Engineers (ASSE), on behalf of its 32,000 member safety, health and environmental (SH&E) professionals, appreciates this opportunity to comment on the U.S. Chemical Safety and Hazard Investigation Board’s (CSB) Advanced Notice of Proposed Rulemaking (ANPR) on Chemical Release Reporting, 74 Fed. Reg. 30259, June 25, 2009.  ASSE values the leadership role that CSB takes in investigating chemical incidents and the excellent work it accomplishes in communicating its findings so that industry, working with our members, can learn from these incidents and prevent their reoccurrence.  ASSE has long supported CSB’s mission and looks forward to continued cooperation in helping employers protect workers and employer property from the risks that chemicals can pose in the workplace.  
ASSE is encouraged by CSB’s effort, as reflected in this ANPR, to create a more thorough system for collecting needed information on chemical incidents.  In light of CSB’s enabling legislation and the 2004 report of Department of Homeland Security’s Office of Inspector General, CSB’s
thoughtful discussion of the various issues involved in improving its information collection through regulation is appropriate.   
ASSE particularly appreciates CSB’s stated intent to “complement, rather than replace, the existing mechanisms by which the CSB typically learns of chemical incidents.”  While supportive of CSB’s intent to be thorough in learning all it can about chemical incidents in furtherance of its mission, our members on the front line of managing safety and health report that industry is already reporting sufficient information to regulatory authorities.  As the ANPR itself recognizes, chemical incidents are already required to be reported through the Comprehensive Environmental Response, Compensation and Liability Act (CERCLA), the Emergency Planning and Community Right-to-Know Act (EPCRA), the Occupational Safety and Health Act (OSH), the Clean Water Act, the Clean Air Act, and the Toxic Substances Control Act (TSCA).  Additionally, industry is required to report to various state and local agencies.  

Fulfilling these reporting requirements comes at a time when a facility’s supervision team is in the midst of managing an emergency, making immediate notifications to local emergency responders, making calls for assistance to off-shift employees and contractors for help in responding to the emergency and otherwise taking immediate actions to ensure the health and safety of employees and the community.  ASSE is concerned that adding still another reporting requirement solely for the purpose of informing the CSB of an event would only add unnecessary burden and distraction to a supervision team working to mitigate the impact of an emergency.  

This is particularly true when our members who have been involved in chemical incidents report that CSB is timely in following up the information it gains through its existing relationships with other agencies and the news media.  In fact, CSB is viewed as so effective that our members voice a concern that any chemical reporting rule be carefully drawn so that reporting to CSB is not required to be immediate.  Our members have learned that a minimum of three hours is needed for a site’s emergency response priorities and any extenuating circumstances to be handled.  A regulation must recognize that sites must deal with these emergency response and safety priorities prior to any accidental release reporting requirements. 

For these reasons, ASSE supports the third approach outlined by CSB in the ANPR: 

The agency would continue to rely primarily on existing sources for initially learning of chemical incidents, but would follow up on a subset of the incidents (e.g., those with the most serious consequences, based on initial reports, and a sample of all others) to gather additional information through a questionnaire or on-line form that the reporting party would be required by the rule to complete and submit to the CSB.

This approach provides the most useful balance between improving CSB’s ability to gather more information about chemical incidents without making more difficult the work of our members and their employers in addressing emergencies.  ASSE urges CSB to advance this approach in further rulemaking.

Threshold for Report

While ASSE understands the urge to be as thorough as possible in ensuring adequate reporting of incidents, we believe that CSB is currently receiving adequate notification of incidents, especially given that there is a limit on the number of detailed investigations it can conduct each year.  The Clean Air Act directs CSB to investigate accidents with accidental releases resulting in fatality, serious injury, or substantial property damage.  ASSE does not believe there is an adequate basis for expanding the threshold for reporting.  Phrases such as “incidents that result in death, serious injuries requiring in-patient hospitalization, large public evacuations, very substantial property damage or acute environmental impact” simply rephrase the current statutory requirements that have proven adequate.  

Statutory Definitions

In its examination of statutory definitions for further rulemaking, ASSE urges CSB consider the definitions currently being developed by the ANSI RP 754 Committee on Process Safety Performance Indicators.  This committee was formed in response to a CSB recommendation in its investigation of the BP Texas City explosion in 2005, and the definitions being developed by this Committee are already in use by industry.  In addition, ASSE urges CSB to consider that existing reporting regulations already contain definitions for such terms as “extremely hazardous substance,” “serious injury,” and “accidental release” and make sure that its rulemaking on this issue harmonize with those existing regulations.  Any discord between regulations only makes the work of our members more difficult.  

Conclusion

As always, ASSE and its members stand ready to work with CSB to help ensure that this rulemaking is effective and continues CSB’s established record of helping industry better protect workers through the lessons learned from its investigations.  
While outside the scope of this rulemaking, ASSE’s members cannot help but think this rulemaking demonstrates the need for CSB to work with other federal agencies to establish a consolidated federal 911 type of call-in capability to unify the variety of required emergency release responses.  In the end, such a capability would improve reporting by making it easier on individuals typically involved in difficult situations, allow for coordinated responses from various agencies, and perhaps even prove a savings to the agencies by eliminating duplicative staff and resources.  We urge CSB to provide leadership in developing this kind of coordinated federal capability.  
Again, ASSE appreciated this opportunity to comment on what we believe is a well intended effort on CSB’s part to advance its information gathering abilities.  If there are any questions or ASSE can provide more information, please contact Dave Heidorn, JD, Manager of Government Affairs and Policy at dheidorn@asse.org or 847/909-4558.  
Sincerely,
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C. Christopher Patton, CSP
President


image2.jpeg




image1.png




