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My name is Matthew Burkart.  I am a licensed Professional Engineer with a BS in Civil Engineering and a Masters in Safety Sciences.  I reside in Southampton, Pennsylvania, and operate my own consulting engineering firm, AEGIS CORP, specializing in crane operations, crane safety analysis and crane accident investigation.  I am also a 25-year member of the Accredited Standards Committee, A10 Safety Requirements for Construction and Demolition Operations Standards, and have served 14 years as its chairman.  I am a 30-year Professional Member of the American Society of Safety Engineers (ASSE), Chairman of the ASCE Construction Site Safety Committee, and a member of ASCE’s Crane Safety on Construction Sites Committee.  

I am here today on behalf of the 32,000 members of ASSE, who are safety, health and environmental (SH&E) professionals committed to working with employers as employees, consultants or safety managers to manage workplace safety and health issues in every industry, in every state and across the globe.  They belong to sixteen practice specialties, the largest of which is a Construction Practice Specialty.  

ASSE is also the Secretariat for various ANSI voluntary consensus standards related to safe practices in construction, including the ASC A10 Safety Requirements for Construction and Demolition Operations, the Z359 Fall Protection Code, and Z490.1-2001Criteria for Accepted Practices in Safety, Health and Environmental Training.  


So, as you can imagine, the safe operation of cranes and derricks on construction sites and this rulemaking are of the utmost importance to ASSE’s members.  

ASSE appreciates the effort of OSHA and the stakeholders who participated in the negotiated rulemaking process.  We applaud the fact that, after almost forty years, this complex rulemaking has been brought to this point.  However, I came here today to voice deeply held concerns with portions of the Proposed Rule.  

ASSE’s members have had extensive and successful experience in helping develop occupational safety and health standards through consensus building in the ANSI voluntary standards development process, including national standards impacting the safe operation of cranes and derricks.  
We already work successfully in managing crane safety through these voluntary consensus standards.  

Therefore, we need clarity and consistency between the existing voluntary standard and a final OSHA standard.   We need to see that the final OSHA cranes and derricks standard reflects what the widest possible range of industry stakeholders have already determined works.  

We understand OSHA cannot simply copy the volunteer consensus standards.  But OSHA did not go nearly far enough in meeting its responsibility to incorporate voluntary national consensus standards in creating this proposed rule.  

We cannot help but come to that conclusion when the Proposed Rule fails to reference even once the ASC A10 standard Safety Requirements for Construction and Demolition Operations.  

The ASC A10 Committee for Construction and Demolition Operations is one of the oldest ANSI committees, chartered in 1931 and enjoying 78 years of continuous leadership in developing construction safety standards.   The numerous provisions in ASC A10 that relate directly to the safe operation of cranes and derricks that this Proposed Rule seeks to address are detailed in our submitted comments.  

The oversight is particularly perplexing since, until recently, OSHA had been a long-term member of the ASC A10 Committee and helped develop the ASC A10 standards.  Further, discussions with several members of C-DAC indicate that the ASC A10 standards were never brought to the committee’s attention.

The inability of OSHA to identify a key set of standards impacting crane safety is a significant failure by OSHA to perform meaningful background research and indicates the Agency failed to comply fully with Public Law 104-113, as OSHA committed to do in its memorandum of understanding with ANSI.  

OSHA has the opportunity to fulfill its responsibility by giving meaningful consideration to the many comments our members offered urging specific references to the ASC A10 and other voluntary standards.  

While time does not allow a full repetition of our members’ concerns, I would like to mention a few based on my own experience with managing crane and derrick safety. 

Definitions
Our comments identify a variety of definitions included in the Proposed Rule that vary significantly from definitions in appropriate consensus standards.  A universal understanding of what things are called and what they mean on a worksite can mean life or death.  We urge OSHA to find ways to harmonize them.  
For example, the definition of “Controlling Entity” is in conflict with definitions in existing standards, specifically ASC A10.33 Safety and Health Program Requirements for Multi-Employer Projects.  In SubPart R, Steel Erection, OSHA uses the same language to describe “Controlling Contractor”.  That is three different terms describing what we believe is the same party.

The definitions for “fall protection equipment, “fall restraint systems” and “personal fall arrest systems” also pose problems.  In each case, the Z359 standard’s definitions are more encompassing and already widely understood.  You should know that ASC A10 has devoted extensive effort to harmonize ASC A10.32, Fall Protection in Construction, with Z359, Fall Protection for General Industry, and they are truly compatible.  By not using these standards, OSHA has added a level of uncertainty that is simply not necessary, especially when falls lead OSHA’s recordable fatalities.  

Fall protection 
ASSE is similarly concerned with Section 1926.1423 addressing fall protection in general.  This section does not adequately address the fall protection challenges faced by crane operations.  Overall, it is difficult to see how a fall restraint system can be a practical option for most crane applications.  Fall restraint systems typically require a working surface where the anchorage location limits dynamic loading.  Vertical suspension is unavoidable in most crane applications.  Also, planning is critical to the successful use of fall arrest systems, but there is little if any reference to the important role played by the competent and/or qualified persons in making decisions about fall arrest. 

OSHA must rewrite this section to take into consideration the national voluntary consensus standards that have long led safety efforts to protect workers from falls – ANSI/ASSE ASC A10.32-2004, Fall Protection Systems for Construction and Demolitions Operations and ANSI/ASSE ASC A10.18-2007, American National Standard for Construction and Demolition Operations Safety Requirements for Temporary Roof and Floor Holes, Wall Openings, Stairways, and Other Unprotected Edges in Construction and Demolition Operations.  
References to foreign standards
ASSE must object to the Proposed Rule’s references to foreign standards in Section 1926.1433, which allows adherence to Deutsches Institut für Normung (DIN) and European Committee for Standardization (CEN) standards concerning crawler, truck and locomotive cranes.  If meeting these standards is allowed, cranes will not be tested to the current OSHA requirements in the B30.5-1968 standard, which are more stringent, effective and consistent.  
These B30.5 standards have been consistently revised and updated through the now current B30.5-2007 version.  They reference numerous SAE (Society of Automotive Engineers) standards and ASTM (American Society of Testing Materials) standards, which will be rendered moot by the adoption of this proposed rule.  These standards – representing countless hours of volunteers and stakeholders time and dollars – cannot be ignored and replaced by European standards.  Unlike the ASC A10 and other U.S. consensus standards, few U.S. stakeholders have the opportunity to participate in European standard setting and, so have little control over their development.  

In addition, the proposed rule requires compliance with the current edition, or version, of the foreign standard.  This allows these standards setting authorities to change at will our regulatory requirements.  

I have personally reviewed manuals of foreign manufactured cranes that instruct the user to inspect the unit in accordance with Safe Working Period (SWP), which requires extensive record keeping of loads hoisted, operation hours per day and extensive calculations to determine the frequency of the inspection.  Additionally, they instruct to inspect the hoist line, i.e., rope, in accordance with ISO 4309:1990 rather than the current custom and practice of a defined frequency.  
Professional competence
ASSE supports in general the Proposed Rule’s approach to helping ensure that crane operators are qualified or certified to operate the equipment covered here.  But we urge OSHA to look carefully at our submitted comments and to rewrite the proposed provisions to require that operator certifications be accredited by the same nationally recognized accrediting agencies that accredit organizations certifying the professional competence of safety and health professionals.  The National Commission of Certifying Agencies (NCCA), the Council of Engineering and Scientific Specialty Boards (CESB), and ANSI offer public standards administered independently from any certification organization they accredit.  This level of accreditation helps assure that a certification is managed effectively and employers can rely on the certification as an assessment of appropriate professional knowledge and skills.

Without this level of rigor, ASSE fears that unknown entities with little experience in professional certification will be able to establish certifications that do not adequately demonstrate professional crane operator competence and put at risk the advances in crane safety we all want.  
Conclusion

Finally, how best to advance OSHA standards is a challenging question for the entire safety and health community.  While no approach to standards setting can be without challenges, negotiated rulemaking best mirrors the success of the voluntary consensus process and holds promise for some of the more difficult occupational safety and health issues, we believe.  ASSE urges OSHA to look closely at the C-DAC experience and see if lessons can be learned to help improve the negotiated rulemaking process as a tool for engaging the entire safety and health community in OSHA’s rulemaking.     

Thank you for this opportunity to appear here today.  I would be more than happy to answer any questions you have.  
