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December 8, 2010

The Honorable George Miller
Chairman
Committee on Education and Labor
2181 Rayburn House Office Building
Washington, DC  20515-2031

                        RE:  ASSE Comments on HR 6495

Dear Chairman Miller:

ASSE appreciates this opportunity to provide comments to HR 6495, the Robert C. Byrd Miner Safety and Health Act of 2010.  We appreciate the recent opportunity to discuss with lead House Education and Labor Committee staff our concerns with the previous version of this bill, HR 5663, and are pleased that some of our earlier concerns were addressed in the Committee Report for HR 5663.  As our comments below suggest, we hope that those concerns can again be addressed in report language.   

While ASSE continues to be opposed to certain revisions of the Mine Safety and Health Act (Mine Act) contained in this bill, we are also deeply concerned that Congress has not also addressed reforms of the Occupational Safety and Health Act (OSH Act).  We understand the difficulty mine operators have had in making mines as safe as we all want them to be.  However, the highly visible loss of miners’ lives in mine accidents should not be allowed to cloud the daily death toll of workers in every other kind of workplace across this nation.  
The news media makes sure that Americans become well aware of major mine disasters, including the 13 miners killed at Sago in 2006 and the 29 who died at Big Branch earlier this year.  But too little is done by all of us to make sure Americans are aware of the steady loss of about 14 workers every day who die at workplaces other than mines, typically one at a time in ways that are rarely front page news.  They also do not know that more than 8 million fellow Americans, those public sector workers employed by many states, counties and municipalities do not have the same workplace safety and health protections they have come to assume.  
We know you share our concern over this disparity of attention.  And we understand the difficulties our political process puts in the way of OSH Act reform.  Still, you and your staff put a great deal of positive work into OSH Act reform, including reaching out and listening to numerous stakeholders, and that effort should not go to waste.  The deaths of miners prompted Mine Act reform in 2006 and the deaths at Big Branch may prompt this bill to pass now.  The daily loss of workers in general industry and construction deserve a similar response.  ASSE urges you to revisit those provisions in the next Congress and seek to build on the historical precedent of compromise on occupational safety and health issues that exists in Congress.  If Congress can address the safety and health of 350,000 miners, it can also address the safety and health of the nearly 125 million other Americans who go to work each day. 

The following are ASSE comments on each section of HR 6495. 

Section 101.  Independent Accident Investigations

ASSE continues to support the creation of independent panels, headed by the National Institute for Occupational Safety and Health (NIOSH), to investigate accidents involving the deaths of three or more individuals, or other critical accidents as warranted. The significance of this measure as a positive direction for mine safety and health should not be underestimated.   Consistent with the role Congress intended for NIOSH, the agency’s involvement in investigations can bring a wealth of capability to the effort to learn from accidents and help lead to a greater understanding of how to protect miners.  

ASSE urges, however, that the bill go on to ensure that the panel includes an experienced and independent mine safety and health professional.  NIOSH, mine operators and labor are required to be represented on the Panel, but the bill does not go far enough to ensure the widest possible range of perspectives are engaged in the investigation.  The following amendment would address that issue by adding at the end of Section 101(b)(2)(B)(iv) a new subparagraph (III) that reads, “1 independent mine safety and health professional who has achieved the CSP, CIH or CMSP designation.”

Most importantly, however, because no one can know how often NIOSH would be called upon to be involved in such investigations, as they have been involved in the Massey Big Branch investigation, it is imperative that Congress provide sufficient resources for NIOSH to undertake this new charge so that the assistance it provides the Mine Safety and Health Administration (MSHA) in investigating key incidents does not detract from the already underfunded responsibilities that NIOSH laudably fulfills.

Section 102. Subpoena Authority and Miner Rights During Inspections and Investigations

This legislation would expand MSHA’s existing subpoena power by giving MSHA the authority to subpoena documents and testimony in carrying out inspections and investigations beyond its current capabilities.  ASSE opposed this provision in HR 5663.  Our concern was that MSHA already is given considerable tools to hold mine operators accountable and that this provision crossed the line in potentially stifling an operation’s ability to assess its risks.  Already, MSHA can convene a public hearing to compel testimony or the production of documents before issuing a citation or beginning litigation, which is similar to the Occupational Safety and Health Administration’s (OSHA) broad subpoena power.  Also, the Mine Act is a strict liability statute and gives MSHA warrantless search authority.  And Section 108(a)(1)(E) of the Mine Act permits MSHA to obtain injunctions to compel production of documents.   

From the perspective of its members working to improve safety and health management in mines who see these considerable tools allowing MSHA to delve into a mine operation, ASSE’s most important concern with these provisions was that such broad subpoena power during routine inspections could give MSHA access to safety and health audits, root cause analytical documents, and “near miss” accident reports, which, as you know, are vitally important tools that mine safety professionals use to help address risks in mines.  Because no statute of limitations governs MSHA citations, and in light of the strict liability prosecution that will result, such audit documents or incident reports could trigger citations regardless of whether a condition had already been adequately addressed and abated prior to its discovery by MSHA. The result would be a chilling effect on companies’ self-audits, on using independent safety and health professionals to proactively audit mines, and on documenting “near miss” incidents.   

To avoid this unintended result, ASSE urged that HR 5663 should also require MSHA to adopt a “safe harbor” policy, as OSHA has done, for audits and other self-evaluative documents.  Therefore, we were pleased that, in the following report language to HR 5663, the Committee addressed this concern.  It noted that 

OSHA set a policy in July 2000 that it would not routinely request self-audit reports at the initiation of an inspection, and the Agency will not use self audit reports as a means of identifying hazards upon which to focus during an investigation.  In addition, where a voluntary self audit identifies a hazardous condition and the employer has corrected the violative condition prior to the initiation of any inspection and taken steps to prevent the recurrence of the condition, the Agency will refrain from issuing a citation.

The report language goes on to say 

To encourage voluntary self audits and prompt corrective actions, the Secretary is urged to develop a similar policy with regards to the Mine Act.

ASSE appreciates the Committee’s attention to this concern and applauds it recognition of the importance of self audits to mine safety and health.   We urge that this language again be added to any report or legislative history that may result from further action on HR 6495.  We also ask that the term “self audit reports” be more fully defined to include root cause analytical documents, “near miss” accident reports and other documents used for the purpose of identifying and subsequently correcting hazardous conditions.  If such language can be included and the Committee helps ensure that MSHA takes this step, ASSE could support this provision.
	
Section 103. Designation of Miner Representative

ASSE supports the ability of an entrapped or otherwise incapacitated miner’s closest relative to designate a representative for that miner.

Section 104. Additional Amendments Relating to Inspections and Investigations 

Hours of inspections – ASSE supports clarifying that inspections are to be conducted by MSHA inspectors during all shifts and days of the week when miners are present.  However, it should be kept in mind that this requirement taxes an already heavily burdened workforce.  We encourage Congress to work with MSHA to ensure its resources are adequate to meet this new charge and its staff is adequately rewarded for what could be a difficult new requirement to meet. 

Review of mine pattern status  -- ASSE supports the provision requiring, on request of the mine operator, a review of the most recent evaluation for a mine’s pattern status during a regular inspection.  

Injury and illness reporting – Adequate reporting of injuries and illnesses is a key component at the heart of successful safety and health management in any workplace.  ASSE supports this provision. 

Orders following an accident – ASSE cannot support removing the requirement that an MSHA representative, following an accident, must be present to issue control orders.  Following an accident, the factors that must go into life-and-death decisions on rescue and response are difficult enough to determine for people who are present at the accident.  To give blanket license for decisions to be made by people not on site gives an unacceptably greater opportunity for confusion and diffusion of responsibility at the most critical time.  If no MSHA representative is on site, responsibility following an accident must remain with the mine operator.     

 Conflict of interest in the representation of miners – ASSE does not take a position on provisions aimed at insuring that no conflict of interest exists when attorneys represent more than one party during inspections, investigations or litigation.  While it appears appropriate that attorneys should not have such conflicts, how this is best determined is best commented on by the occupational safety and health bar. 

Section 201. Technical Amendment

As we have said in response to HR 5663, ASSE cannot support making all violations presumptively significant and substantial.  This provision would force a mine operator to prove the non-existence of any degree of hazard, which is an almost insurmountable burden. It also lessens the significance of truly serious hazards that mine operators should be targeting first if good management of safety and health in their mines is to be achieved.  Significant and substantial risks should get the most attention.  This provision argues against that basic safety assumption.  

Just as OSHA distinguishes between “serious” (reasonable probability that a reasonable serious injury could occur) and “other than serious” violations (both recordkeeping infractions and less serious hazards that are unlikely to cause injury, or where there is lack of worker exposure), so too should MSHA retain such distinctions.  Moreover, given the use proposed use of significant and substantial citations in the expanded pattern of violations (POV) criteria proposed in Section 202 of this bill, making virtually every citation a trigger for POV will certainly encourage even more citation contests and diffuse mine operators’ appropriate attention to truly significant and substantial risks. 

Section 202. A Pattern of Recurring Noncompliance or Accidents

ASSE supports provisions strengthening MSHA’s ability to place a mine in pattern status.  We would hope that these provisions will give MSHA a better idea of the mines that need more attention and, as a result, MSHA can better use its limited resources to address the worst performing mines.

However, we urge you to revisit the effects of these provisions in three years to see if they are effective, how they can be changed to ensure that MSHA’s resources are being appropriately targeted to the worst mines as a result of these changes, or whether they need to be eliminated.  They have the potential of adding significant burdens on mine operators, and, if they are not successful in improving safety among the worst actors, determinations will need to be made on how better to achieve the goal of these provisions.  

We also urge you to consider how best to encourage mine operators to commit themselves to safer mines.  As our members can tell you, better safety is not achieved only through enforcement.  It is also achieved through education, through building better relationships, through encouragement.  Along with a program that brings increased attention to operators with a pattern of violation, this bill should also establish a Voluntary Protection Program (VPP) for mine operators to achieve a sense of accomplishment and some level of incentive for establishing a pattern of commitment to workers safety and health.  OSHA’s VPP has succeeded in energizing workplaces to a higher commitment to safety and health both among management and employees, especially those who are unionized.  Along with increased enforcement, no effort to improve safety can be truly effective without also encouraging and supporting safety and health efforts, as a VPP for mining would do.  

Section 203. Injunctive Authority

ASSE does not necessarily oppose the idea of providing MSHA the authority to seek an injunction to close a mine for a “course of conduct” that constitutes a continuing hazard to the health and safety of miners.  However, here, the “course of conduct” means a pattern of conduct composed of two or more acts.  That is far too low a number to warrant seeking an injunction, especially given that the bill seeks to make all violations significant and substantial.  We urge you to work with MSHA to determine from its records what number of acts might reflect truly unsafe mines.   

Section 204. Revocation of Approval of Plans

ASSE supports giving MSHA the authority to revoke a plan based on inaccurate information or for which circumstances have materially changed and continued operation constitutes a hazard to miners.  Ensuring that plans reflect the correct situation is a significant factor in helping ensure that a mine is safe for workers.

Section 205. Challenging a Decision to Approve, Modify or Revoke a Coal or Other Mine Plan

ASSE takes no position on codifying an “arbitrary and capricious” standard of review for the Review Commission or courts in deciding appeals regarding the Secretary’s decision to approve, modify or revoke a mine plan.  

Section 206. GAO Study on MSHA Mine Plan Approval

ASSE supports requiring the Government Accountability Office to assess factors that contribute to delays in MSHA’s approval of required plans for underground coal mines and to make recommendations for improving timeliness of plan review and for achieving prompt decisions.  We look forward to the results of the study and hope that it can inform Congress’ understanding of how best to regulate mine plans.  


Section 301. Civil Penalties

In general, ASSE can support increasing penalties on employers.  In our response to HR 5663, we offered support for increases in both civil and criminal penalties under the OSH Act if certain amendments were made to ensure fairness.  Our members understand that adequate penalties can help make sure some employers are committed to safe and healthy workplaces.  

However, they also see employers, usually competitors to the mines where they work, who will not allow any level of penalty to threaten their lack of commitment of safety and health.  And they see employers who are small operators whose failures are not willful but whose operations will be shut down and jobs lost due to penalties that already exist even though they are willing and able to make corrections in their operations. So, in general, ASSE would like to be able to support these increased penalties if they can be truly targeted and applied to the mine operators who do not care or are so careless for their workers well being that they should not be in the mine business.  

What keeps ASSE from supporting these provisions fully is the underlying change in Section 201 that makes all violations presumptively significant and substantial.  Without that provision making insignificant matters significant we could support doubling fines when mines are in pattern status.  Again, we urge you to revisit the need to include Section 201 in this bill.  

Section 302. Civil and Criminal Liability of Officers, Directors and Agents

ASSE generally supports the intent of this provision to ensure that officers, directors are held responsible for their failures to meet the standards of the Mine Act.  This is consistent with our comments on the OSH Act reform provisions of HR 5663 that urged that any penalties be aimed directly at those at the top of an organization who are truly responsible for the culture of safety in any organization.  We appreciated your recognition of our concern in HR 5663 but urge again that this provision be amended to read the phrase to be, “any responsible director, or officer or agent.”  

Our members report a vast difference between directors and officers who have the power to make a difference in an organization and those who do not.  They are also concerned that, under current law and the way it is enforced in practice, MSHA rarely prosecutes individuals above the supervisors, superintendents or safety directors when seeking personal fines or imprisonment.  If this provision is aimed at truly changing that, this amendment is needed to assure that result.  Aiming penalties at those who actually have the authority in an organization for safety and health would make a significant change in employers’ perception of MSHA’s enforcement capabilities. 




Section 303. Criminal Penalties

As to criminal penalties, in our comments to HR 5663, ASSE supported increasing criminal penalties for “knowing” violations of the OSH Act’s standards.  Again, ASSE can, in general, supports increasing criminal penalties from misdemeanors to felonies.  However, the OSHA-related provisions of HR 5663 were limited to knowing violations related to fatal or serious bodily injuries.  No such limitations exist under the Mine Act.  Our position has not changed.  We could support these increased criminal penalties if it is made clear that criminal prosecution for knowing violations of MSHA standards would occur only if serious injuries or worse are involved, or individuals have issued false statements or falsified documents in the course of an inspection or investigation. 

This bill also would criminalize retaliation, making such actions punishable by up to 10 years imprisonment.  This is a harsher penalty than for knowing violations of mandatory standards.  Retaliation is unacceptable, and we support the provisions in Section 401.  But this may lead to human resources-related actions involving termination, demotion, or transfer resulting in incarceration of management if the individual suffering the adverse action had also engaged in protected activity under Section 105(c) of the Mine Act.  We urge you to reconsider this provision in terms of its proportionality to the offense.

ASSE is also concerned with unintended consequences of increasing penalties.  In 2007, MSHA implemented an across-the-board increase in penalties, in part to implement the “flagrant” penalties and the mandatory minimum penalties for Section 104(d) violations that were set in the 2006 MINER Act.  The result was the current 17,000-case backlog at the Federal Mine Safety & Health Review Commission (FMSHRC).  Doubling the maximum penalty from $70,000 to $150,000 for non-flagrant significant and substantial citations will raise all penalties proportionately, which has the potential again of increasing the contest rate and further threatening the ability of the Commission to adjudicate conflicts in the mine community in a timely manner.  

Section 304. Commission Review of Penalty Assessments

ASSE takes no position on what is essentially a legal matter that the occupational safety and health bar is best able to assess.  

Section 305. Delinquent Payments and Prejudgment Interest

ASSE urges you to reconsider including this “pre-judgment interest” provision in this bill.  Based on our members’ experience working with mine operators, we doubt it will be effective in reducing contests.  Due to the other provisions of this bill, the stakes will be too high for mine operators to accept citations they dispute if penalties are doubled and in light of expanded exposure to Pattern of Violations findings resulting from increased serious and significant citations.  
Section 401. Protection from Retaliation

ASSE supports HR 6495’s provisions to protect workers from retaliation for efforts to bring attention to unsafe and unhealthy mines.  The ability of miners, other workers and our member safety and health professionals to take steps to help address unacceptable risks in mines without retaliation is a fundamental part of assuring a safe workplace in mines and any other industry.  

Section 402. Protection from Loss of Pay

ASSE understands the intent of these provisions that miners should not be penalized for a mine operator’s failure to protect them but takes no position.  This is an issue best left for comment by labor and the mine industry.

Section 403. Underground Coal Miner Employment Standard for Mines Placed in Pattern Status

ASSE takes no position on protecting miners from discharge when – and for three years after – an underground coal mine is placed in pattern status.  This is an issue that is best left to employers and labor to comment.    

Section 501. Pre-Shift Review of Mine Conditions

Based on the views of our members, ASSE cannot support these provisions to require underground coal operators to require that each miner is orally briefed between shifts on hazardous conditions in the mine.  From the outside of a mine, it would appear to go against common sense not to want this kind of communication to happen.  In the way our members best help miners protect themselves, however, taking personal responsibility for knowing the hazards in any situation they are entering is the best way miners will be protected.  

This provision has the unintended consequence of shifting that needed awareness of the mine environment away from miners.  If someone else is responsible for informing about risks, it gives a dangerous sense of confidence in the safety of any situation that may not exist at the same levels between one shift to another.  Also, shifts are not simply replaced one after another.  In many mines, shifts are staggered with workers starting in different places at different times.  In those cases, this provision would be impossible to follow.  While well intentioned, we urge you to take this provision out of the bill for the unintended possibility of a negative impact on coal mine safety and health. 

 Sections 502-504.  Rulemaking Provisions 

This legislation directs MSHA to engage in rulemaking on a number of critical issues to mine safety in underground coal, and ASSE supports in general these initiatives.  However, we urge you to take into consideration MSHA’s already ambitious rulemaking agenda that includes such things as strengthening of the crystalline silica standard for all mines and the development of an injury and illness prevention program (I2P2) standard.  

From our members’ understanding of what works to improve workplace safety and health management, especially in mines, an I2P2 standard should be encouraged to be MSHA’s rulemaking priority because it will have the most significant and positive impact on improving a company’s safety culture and ensuring adequate risk assessment, hazard control, employee training and empowerment, and evaluation of the effectiveness of safety programs and procedures.  The I2P2 initiative should not be allowed to lag due to resource choices that would be necessary if these new rulemaking initiatives are put on a fast-track by MSHA.  If Congress believes that it is necessary to mandate the new rulemaking initiatives, adequate resources should be provided to MSHA’s standards office so that the I2P2 rulemaking can also proceed in a timely manner.

Section 505. Refresher Training on Miner Rights and Responsibilities

Effective education is a foundation for good workplace safety and health.  Our members report that their training typically includes miner rights and responsibilities.  The knowledge that any worker has the ability to take needed action when unacceptable risks in a workplace are not addressed is of paramount importance.  However, we cannot support this provision for very practical reasons.  First, this would prevent the mine operator from providing this training and would require them to let either MSHA provide it or an “independent” person approved by MSHA. This will add significant expense and complexity in scheduling to the training.  Also, 9 hours of training is one hour beyond any effective means to train and provide information.  Our members report that they adequately cover this topic during their annual 8-hour refresher training.  For these reasons, we cannot support this provision.  

Section 506. Authority to Mandate Additional Training

ASSE would like to be able to support mandating additional training at a mine when a serious or fatal accident has occurred and the mine’s accident and injury rates, citations or withdrawal orders are at a rate above the average for similar mines.  Requiring training is consistent with our concerns that enforcement cannot be the only approach to improving safety and health in any workplace.  However, no limits are given on the amount of training that MSHA can mandate and there does not appear to be a due process mechanism to challenge MSHA’s directive on additional training if it the mandate was unreasonable or economically infeasible.  With some such limits, ASSE could support the provision.





Section 507. Certification of Personnel

ASSE support this provision and urges that the following report language to HR 5663 again be included in any report or legislative history to assure it is fully understood that this provision 

(s)ets minim requirements for states to certify, recertify and decertify certain mine personnel.  If a state does not meet minimum standards for such procedures or cover certain mine classification…MSHA’s certification processes will apply in that state.  

Ensuring consistency among state certifications and that states do not allow inadequately trained persons to be certified can be an important step in helping improve mine safety and health.  

Section 601. Definitions

ASSE takes no position this bill’s definition for mine operator.  It is our members’ experience, it should be noted, that often the operator in small mines is not someone who necessarily has the training or ability to fully meet the complexities of appropriate mine safety and health management that the Mine Act requires of him.  That responsibility more often lies with those who hire this kind of operator.  More important to increasing responsibility for safety and health in mines is Section 302. 

As to the definition of significant and substantial, this bill would overturn 30 years of case law precedent in defining what constitutes a significant and substantial violation. Currently, MSHA must prove that the condition is reasonably likely to result in an injury and that such injury would be reasonably serious, meaning lost workdays or worse.  This version only requires a violation to “contribute to the cause of a hazard” even if the hazard was mitigated through PPE or other means.  ASSE does not represent the occupational safety and health bar and is not necessarily against more stringent enforcement of those truly responsible for a mine’s failure to protect its workers, as we’ve said in other portions of this bill.  Our concern remains that a member who may be the only person working to protect workers at a mine site is not made to pay for the failures of those who lead an organization.  Without some better assurances that those truly responsible for the culture of safety in a mine are held responsible for their failures, we cannot support this change in law. 

Section 602. Assistance to States

ASSE supports whatever assistance Congress believes is necessary to help improve states’ ability to regulate mines appropriately.




Section 603. Black Lung Medical Reports

ASSE takes no position on the provision amending the Black Lung Benefits Act.  Miners affected by black lung should receive appropriate medical care and other support, but how that is best administered is beyond the expertise of our members.

Section 604. Rules of Application to Certain Mines

ASSE fully supports the exemption of certain surface mines from this Act.  This provision will help MSHA focus its attention on mines with difficult risks typically not found at most surface mines.  

Conclusion

We appreciate both your continued commitment to worker safety and health and the opportunity to work with you and your dedicated staff in helping see the best possible occupational safety and health reforms are put into effect by Congress.  Even when our views may differ on particular provisions, you should know that ASSE values your ability to listen and the opportunity for our members to be heard.  

Sincerely,
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Darryl C. Hill, Ph.D., CSP
President

cc:  The Honorable John P. Kline
       Ranking Minority Member

	The Honorable Lynn C. Woolsey
       Chairwoman, Subcommittee on Workforce Protections

        The Honorable Cathy McMorris Rodgers
        Ranking Member, Subcommittee on Workforce Protections
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