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AMERICAN SOCIETY 
OF SAFETY ENGINEERS
1800 East Oakton Street
Des Plaines, Illinois  60018-2187
847.699.2929
FAX 847.296.3769
www.asse.org

November 1, 2010

The Honorable David Michaels
Assistant Secretary 
Occupational Safety and Health Administration
U. S. Department of Labor
200 Constitution Avenue, NW
Washington, DC  20210

    Submitted at http://www.regulations.gov

RE:  	ASSE Comments on Proposed Changes to Consultation Procedures (OSHA-2010-0010)

Dear Assistant Secretary Michaels:

The American Society of Safety Engineers (ASSE) on behalf of its 32,000 member safety, health and environmental (SH&E) professionals, appreciates this opportunity to comment on the Occupational Safety and Health Administration’s (OSHA) Proposed Rule Consultation Agreements:  Proposed Changes to Consultation Procedures (75 Federal Register 54064; Docket Number OSHA-2010-0010).
As you know, ASSE is a proud Alliance partner with OSHA.  In 2007, as part of that Alliance, ASSE held a session at its annual professional development conference for OSHA staff attendees that focused on the difficulties OSHA and our members had reaching out to small businesses to help them build the necessary commitment to workplace safety and health.  A copy of the best
practices for reaching out to small employers developed as part of that session is attached.  
As our members and your staff can attest, it is extremely difficult for small employers to make that commitment.  However much we would like the reality to be different, for most small employers, there are not enough hours in a day for them to address all the needs of their businesses, including the safety of their employees.  Couple this with a widely held distrust of a government agency like OSHA that colors even free consultation services as an invitation to OSHA inspections and enforcement in too many small employers’ minds, it is no wonder that consultation programs and our consultant members find it difficult to reach out to them.  
OSHA’s own Office of Small Business Assistance has worked hard to demonstrate to the small business community that, while enforcement is the key mission of OSHA, consultation assistance to small businesses and programmatic encouragements like the Safety and Health Achievement Recognition Program (SHARP) make safety and health more achievable.  That outreach saves lives and helps sell the idea that a commitment to safety and health protects employees, saves those businesses money, and helps them avoid the expensive lessons OSHA citations will bring if safety is not addressed.  
ASSE believes that only this kind of multi-faceted approach to safety, whether by our members or by OSHA itself, works to achieve a true commitment to safety.  As we have often said, our members could not help employers achieve safe and healthy workplaces by enforcement of company rules only.  Setting up rules is the relatively straight-forward part.  The great art of safety and health management is to help both management and employees buy into the real purpose of safety, which our members accomplish through education, relationship-building, information, and encouragement.  OSHA is not doing all that it can to advance safety if, along with fulfilling its duty to enforce its standards, the agency is not also educating, working with, and encouraging employers to understand the value of safety and health for their employee’s well being and their company’s economic viability.  
As a result, ASSE must oppose the changes to OSHA’s consultation procedures in this Proposed Rule because they will ultimately take away from the agency’s broad capabilities to advance employer commitment to safety by diminishing the faith small employers have in reaching out to a program for consultation to avoid employee deaths, injuries and illnesses.  
The key changes OSHA proposes to make are the following:

· Now, SHARP participants or those working towards achieving SHARP status (pre-SHARP) are either deleted or deferred from OSHA’s programmed inspection lists except when there may be an imminent danger, a fatality/catastrophe, or a formal complaint.  This rulemaking proposes to add a fourth exception, the very broad ``other critical inspections as determined by the Assistant Secretary'' to that list of exceptions.  In its discussion of this change, OSHA states, “(S)uch situation might arise in connection with workplace accidents that generate widespread public concern about a particular hazard or substance. As part of a national response to these hazards, OSHA may need to conduct programmed inspections of all sites within a specific industry. An onsite OSHA investigation might also be appropriate in the rare circumstance where a subsequent accident or other event at a particular establishment makes it advisable for OSHA to revisit the site.”  OSHA also proposes to eliminate any distinction between the meaning of complaints and formal complaints in the provisions determining exemptions from program inspections in the current regulation.  

· OSHA proposes expanding the reasons OSHA can terminate an in-progress onsite consultative visit to include referrals.  Currently, a consultative visit can be terminated due to imminent danger investigations, fatality/catastrophe investigations, complaint investigations, and other critical inspections as determined by the Assistant Secretary.  With this change, referrals would be a basis to initiate enforcement activity at worksites subject to deferrals or deletions from programmed inspections as a result of either an in progress consultation visit, or a worksite in pre-SHARP or SHARP status. 

· The rulemaking would limit the period from which small employers may be deleted from OSHA's programmed inspections list from a period of ``not less than one year'' to one year and limit further inspection exemptions beyond that first year to one additional year even while recognizing that an employer's fulfillment of the SHARP participation requirements can take three years or more.  

The inevitable result of these changes, however small they may seem in an overall regulatory framework, will be a diminished incentive for small employers to reach out for help in protecting their employers, an increased belief in the small employer community that OSHA is simply interested in enforcement, and a much greater reliance on the misguided hope by small employers that OSHA will never find out they exist, which does not serve OSHA’s purposes or the employees of small businesses well at all.  
Perhaps most troubling about this rulemaking is the underlying misunderstanding of the small business environment reflected in the Proposed Rule.  As a rationale to limit the time OSHA wants to allow SHARP and pre-SHARP business exemptions from programmed inspections despite the length of time it takes to achieve those designations, OSHA states 

Small businesses, which are the focus of the consultation program, are extremely dynamic and changeable.  Small enterprises can more quickly change their operations, equipment and safety procedures without the investment of time and materials that a larger business might require. 

We urge OSHA to reach out to small businesses and ask them if that assertion is true.  Our members who work with small and large businesses report that small business are far less capable and generally have fewer resources to change operations, equipment and safety procedures than typical large employers.  Often small employers are in such tenuous, inflexible positions due to limited financial resources and the inability to hire appropriate staff or consultants that they would rather take the very good chance that OSHA will never reach their worksite than take appropriate measures to protect their workers, unfortunately.  Sending a message that OSHA is making it easier to inspect them even when they willingly participate in SHARPS will only achieve greater avoidance of occupational safety and health by small employers.  

However well intentioned this rulemaking may be, ASSE urges OSHA to withdraw it.  No case has been made that these changes will improve OSHA’s ability even to enforce against small employers.  If no case can be made, giving small employers more reason to avoid free consultation advice to protect their workers only adds to the difficult decisions far too many small employers must make in determining how to move their businesses forward, especially at this difficult time in our nation’s history.

As always, ASSE stands ready to work with you and your staff to help find better ways of helping lower the safety and health risks that employees face in this nation’s small businesses.  Respectfully, we cannot agree that these proposed changes will achieve that result.

Sincerely,



Darryl C. Hill, Ph.D., CSP
President
  


American Society of Safety Engineers

Best Practices in 
Reaching Out to Small Businesses

by

ASSE Consultants Practice Specialty

June 2007

A problem the entire occupational safety and health community faces is how to reach out to small businesses.  Safety, health and environmental (SH&E) professionals and the Occupational Safety and Health Administration (OSHA) both struggle to reach out to small businesses with the message that they can protect their workers in meaningful and economically feasible ways.  

The reasons why it is difficult to reach out to small business are many.  Typically, small businesses have limited resources and staff to address too many management issues, and awareness of a small businesses’ responsibility to address safety, health and environmental risks rarely rises until it is too late.  Small business are also not usually aware of the many free resources available to them to help address these risks, whether through OSHA’s web site at http://www.osha.gov/dcsp/smallbusiness/index.html and its Office of Small Business Assistance or the free consultation services that OSHA and state OSH plans readily offer small businesses.  Unfortunately, it is thought that many small business are even frightened that OSHA will "track" them if they visit the website or ask for consultative services.

The following suggestions for how to better reach out and work with small businesses from ASSE’s Consultants Practice Specialty are based on our members’ direct experience working with many small businesses in every industry.  They reflect some basic ideas in communication and business approaches and mirror many of the efforts OSHA likewise is undertaking to reach out to small businesses. With these best practices, the members of ASSE’s Consultants Practice Specialty hope to encourage SH&E professionals to reach out to small businesses with their experience and expertise and help make working at small businesses safer and healthier for small business employees.  

Outreach 

The simple task of reaching out to small businesses to raise awareness of workplace safety and health issues is difficult.  Most often, small businesses reach out to SH&E professionals only after a problem arises, after which they will find by word-of-mouth an SH&E professional to assist in addressing an OSHA citation.  Better would be a more proactive approach by SH&E professionals to reach out to the small business community to encourage awareness of safety and health risks and the potential for addressing those risks before an accident occurs.  Some of the ways that ASSE members have done this are:

· Offer to speak at local Chamber of Commerce, Rotary, Lions Club and other gatherings of small business owners and other community leaders on safety and health management issues in general or on specific issues that may be impacting the business community or a local industry.

· Offer safety and health articles to local newspapers and making contact with local reporters to make them aware that a resource of occupational safety and health information exists in the community.    

· Sponsor local events like youth sports teams, having a booth at community events, and donating consulting services in nonprofit fund-raising raffles.  

· Offer pro bono consultative services to nonprofit community organizations, like churches, with appropriate legal protections, to build awareness and relationships with small business owners that may be involved in those organizations.  

· Reach out to educators at all levels to offer assistance in addressing youth worker issues or safety and health issues in the schools.  Offer assistance in making safety and health a part of business education.  

· In any outreach, stress the benefits of safety and health.  Businesses too often view safety and health as a troubling cost, not a benefit.  The resources provided by ASSE’s Business of Safety Committee at http://www.asse.org/search.php?varSearch=business+of+safety and in OSHA’s “Making the Business Case for Safety and Health” at http://www.osha.gov/dcsp/products/topics/businesscase/index.html provide helpful assistance in making this case.      

Repackage and Simplify

The key issue any SH&E professional faces in working with small business is making consulting services economical and easy to understand.  Creating new resources and documents specific to a small business will rarely be possible.  An SH&E professional will need to be creative in taking resources they have developed in their practice, resources available from OSHA and other common sources to develop simplified resources for small businesses. 

· Pre-design a risk assessment tool for small businesses in one industry and focus on reaching out to small businesses in that industry.

· Strive to communicate complex ideas in simple ways.  Small business owners cannot be overwhelmed by detail.  

· Develop a simplified safety and health plan applicable to various situations and consistent with an assessment tool.  Business owners will need an easy to follow guide on "how-to-implement" a safety program.  This may even be in the form of a check-list.  

· Encourage a phased-in approach to addressing risks.  Most small businesses will be overwhelmed by an assessment where many risks are identified.  The SH&E professional will need to encourage a triage approach, addressing immediate risks first.

Partner with OSHA

OSHA has provided excellent leadership in providing tools that can be helpful to small businesses if small businesses were aware of them and felt comfortable using them.  SH&E professionals need to use these resources to help them reach out to this same audience.  In any business, encouraging clients to seek free advice and services can only lead to more positive relationships when more difficult issues may need to be addressed in the future. 

· Create communication tools that encourage small businesses to access free OSHA and state plan resources on-line.  A business card that an SH&E professional uses for small businesses could contain the URL link to OSHA’s small business web page, or the applicable consultation services.  

· Strategically use on-line and other resources provided by OSHA and the state plans to help keep costs of services to small businesses down.

· Partner with local OSHA or state plan offices to do outreach suggested here, especially when talking to business groups or becoming involved in community events.  If there is a local office, OSHA staff members are part of that community, too, and share your interest in advancing safety and health.
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