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September 18, 2008

The Honorable Edwin G. Foulke, Jr.

Assistant Secretary of Labor

Occupational Safety and Health Administration

U.S. Department of Labor

200 Constitution Avenue, NW

Washington, DC 20210

RE:   Comment on Clarification of Remedy for Violation of Requirements to Provide Personal Protective Equipment and Train Employees [Docket No. OSHA-2008-0031]

Dear Assistant Secretary Foulke:  

On behalf of its nearly 33,000 member safety, health and environmental (SH&E) professionals, the American Society of Safety Engineers (ASSE) offers the following comments urging reconsideration of the Occupational Safety and Health Administration’s (OSHA) proposed rule, Clarification of Remedy for Violation of Requirements to Provide Personal Protective Equipment and Train Employees [Docket No. OSHA-2008-0031] published in the August 19, 2008, Federal Register.  
With this proposed rule, OSHA seeks to harmonize its respirator and training provisions in Parts 1910 through 1926 to state explicitly that the employer “must provide each employee an appropriate respirator

and implement a respiratory protection program for each employee.”  The rulemaking also proposes to revise the language of those initial training paragraphs that require the employer to institute or provide a training program to explicitly state that the employer “must train each employee.”  It also would add new language to the introductions of each part to clarify that standards requiring employers to provide PPE, including respirators, or to provide training to employees, impose a separate compliance duty to each employee covered by the requirement and that each employee who does not receive the required PPE or training may be considered a separate violation. 

As OSHA states, this rulemaking comes in response to recent decisions of the Occupational Safety and Health Review Commission (OSHRC) ruling in Secretary of Labor v. Erik K. Ho, Ho Ho Ho Express Inc. and Houston Fruitland, Inc., which was affirmed by the U.S. Court of Appeals, Fifth Circuit, indicating that differences in wording among the various PPE and training provisions in OSHA’s safety and health standards affect the Agency's ability to treat an employer's failure to provide PPE or training to each covered employee as a separate violation. 

While the need for harmonization of these provisions is clear, ASSE is concerned that the consequences of these changes may result in unnecessarily punitive actions towards employers whose overall commitment to protecting the safety and health of its workers has been demonstrated.  No doubt, these provisions strengthen OSHA’s ability to fine employers heavily for violations of the existing respirator and training standards by exposing them consistently to “per employee” penalties.  If “per employee” penalties would be pursued, each failure to provide PPE or related training to a covered worker would constitute a separate violation, subject to a penalty of up to $70,000 for each infraction.

As OSHA itself states in this rulemaking, “’grouping’ is the more common method” of approaching the kinds of multiple violations that can occur in relation to use of PPE or training workers in PPE use.  Our understanding is that OSHA has appropriately used restraint in application of its “per employee” citations, which the agency generally applies to “flagrant violators” so that the increased impact of penalties can help deter continued flagrant violations of OSHA standards.  

ASSE has been consistent in its message that OSHA’s enforcement activities need to be aimed most directly at the worst actors, not those employers whose overall commitment to the safety and health of its workers has been demonstrated.  To ensure that OSHA’s application of this proposed clarification of its ability to apply citations on a “per employee” basis is focused where it will have the most effect, ASSE urges that language be included in final rulemaking requiring that an employer’s overall management of safety and health risks be taken into account when the determination is made to apply “per employee” penalties or to group them together into a single penalty.  

The failure to provide appropriate PPE or provide adequate training on how to use PPE can be an egregious act by an employer with little or no regard for employee safety and health.  In practicality and in most workplaces, however, violations of PPE standards are largely technical in nature and do not result in harm to an employee.  Violations often can reflect unintended mistakes in its use by employees, a supervisor’s mistaken understanding, or an individual’s failure to follow an employer’s or SH&E professional’s best efforts to help that employee be protected.  In such cases, where the overall intent of the employer is to meet or even exceed the OSHA standard and the overall approach in the workplace reflects a commitment to safety and health, a final rule should protect such employers against the application of the “per employee” penalty.  

Such a clarification would add greatly to employers’ confidence that OSHA is not out to penalize disproportionately for violations.  Our members find that, the more that OSHA does to assure employers that its enforcement activities are not intended to punish inappropriately and that OSHA encourages employers in general to make commitments to workplace safety and health, the easier it is for our members to encourage employers to engage OSHA in positive efforts to achieve safer and healthier workplaces, such as the Voluntary Protection Program and the Safety and Health Achievement Recognition Program.   

Finally, left ambiguous in this rulemaking is the impact this clarification would have on multi-employer worksites, especially those in construction where the duty to “each employee” may be confusing depending upon whether the general contractor, or a subcontractor is overseeing provision of PPE or training. We urge OSHA to provide clarification in a final rule. 

As always, ASSE and its members offer whatever assistance is needed to ensure this rulemaking achieves the positive result of safer and healthier workplaces.

Sincerely,

Warren K. Brown, CSP, ARM, CSHM

President

