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August 19, 2010

The Honorable David Michaels
Assistant Secretary 
Occupational Safety and Health Administration
U. S. Department of Labor
200 Constitution Avenue, NW
Washington, DC  20210

	Submitted at www.regulations.gov

RE:  ASSE Comment on Proposed Rule on Walking-Working Surfaces and Personal Protective Equipment (Fall Protection Systems); Docket No. OSHA-2007-0072

Dear Assistant Secretary Michaels:

The American Society of Safety Engineers, on behalf of its more than 32,000 member safety, health and environmental (SH&E) professionals commends you and the staff of the Occupational Safety and Health Administration (OSHA) for taking the initiative to finalize the Proposed Rule on Walking-Working Surfaces and Personal Protective Equipment (Fall Protection Systems) [OSHA-2007-0072].  

ASSE is the Secretariat for the ANSI/ASSE Z359 Fall Arrest Code (http://www.asse.org/publications/standards/z359/info.php), as well as the Z359 Standards Committee and the ANSI/ASSE A1264.1-2007, Safety Requirements for Workplace Walking/Working Surfaces and Their Access; Workplace Floor, Wall and Roof Openings; Stairs and Guardrails Systems
(http://www.asse.org/publications/standards/a1264/a1264_links.php).  As we have said often, the Agency has been given a responsibility to utilize consensus standards like Z359 and A1264 by Congress in Public Law 104-113, “The National Technology Transfer and Advancement Act of 1995” and through the Office of Management and Budget’s Circular A-119, “Federal Participation in the Development and Use of Voluntary Consensus Standards and in the Conformity Assessment Activities.”  We understand the Agency’s responsibilities in developing a standard are more complex than simply mirroring consensus standards and that its current ability to update references to consensus standards is inadequate.  But, again as we have said before – most recently in our comments at OSHA Listens in March of this year – ASSE largely supports the performance-oriented approach that would set a general requirement coupled with a non-mandatory appendix of appropriate national consensus standards proposed in OSHA’s rulemaking, Updating OSHA Standards Based on National Consensus Standards; Personal Protective Equipment (OSHA-2007-0044).  We urge OSHA to move that proposal forward.  As our following comments suggest, a solution to better integrating OSHA’s standards with the voluntary consensus standards widely used in industry is long overdue.  

OSHA recognizes this difficulty itself –

A wide variety of the latest voluntary consensus standards were studied and relied upon for guidance in developing the proposed rule.  OSHA acknowledges the fact that since the drafting of the proposed rule, more recent versions of some voluntary consensus standards have been published.  OSHA has a lengthy and time-consuming internal review process, and does its best to stay up-to-date with national consensus standards; however, sometimes OSHA cannot complete a draft before new consensus standards are published.  Based on comments and testimony received from the public, OSHA will consider newer versions of voluntary consensus standards when developing the final rule.

Likewise, the comments that follow are balanced similarly between commending OSHA for being consistent with the general approach of relevant consensus standards and encouraging OSHA to go even further in recognizing and even referencing appropriate standards, including Z359 and A1264, in the final rule.    

Overall, ASSE appreciates and supports OSHA’s efforts in this rulemaking to be consistent with the approaches to fall protection reflected in current national voluntary consensus standards.  Likewise, ASSE appreciates that some of the concerns ASSE raised in the rulemaking process have been diligently addressed.  For example, this rulemaking’s approach to the use of body belts for work positioning devices is consistent with the Z359 standards and position.  The proposed rule’s approach to the competent/qualified person is also consistent with the Z359 standards and position.  The proposed rule does a good job of recognizing the importance of maintenance on walking/working surfaces in industrial settings.  Perhaps most importantly, OSHA here has recognized the importance of a comprehensive fall protection management program, reflecting an understanding of the cutting-edge value of Z359.2 Minimum Requirements for a Comprehensive Managed Fall Protection Program, even if Z359.2 is not directly referenced.  This is encouraging, especially as OSHA moves forward its rulemaking activities on an Injury and Illness Prevention Program (I2P2).  
On the other hand, the proposed rule does not adequately address a variety of areas that ASSE’s members firmly believe should be made consistent with current practices widely followed in industry.  This standard should benefit from the positive impact consensus standards have made in managing risks related to walking-working surfaces and fall protection systems. Our members fear that, without a consistent approach between OSHA standards and the industry’s own use of consensus standards, they will see in a relatively short time a return to two tiers of protection between those employers that simply do as OSHA asks and progressive organizations that will continue to adhere to advances in occupational safety and health standards.  In our members’ view, simply referencing Z359, A1264 and other key standards would guard against this result.
Further, we respectfully ask OSHA to consider the implications of not referencing voluntary consensus standards in its own standards.  Occupational safety and health standards development organizations like ASSE, the American Industrial Hygiene Association and others as well as the SH&E professionals and others who engage in the standards development process invest significant resources and time into ensuring that safety and health practices continue to advance with little hope of gain, contrary to the perceptions of some.  While we are encouraged that OSHA recognizes the value of a consensus standard like Z359 reflected in this proposed rule, a reference would help encourage appropriate dissemination of the standard.  Perhaps, too, a reference to the actual standard would help guard against misidentifying the standards, as has been done in this rulemaking.  The Z359 standards here have been inappropriately identified as coming from the American Society of Mechanical Engineers (ASME).  Please, see “ANSI/ASME Z359.1-2007, Safety Requirements for Personal Fall Arrest Systems, Subsystems and Components;” “ANSI/ASME Z359.3, Safety Requirements for Positioning and Travel Restraint Systems;” “ANSI/ASME A10.32-2004, Fall Protection Systems (for Construction).”  ASSE trusts these references can be corrected as this rulemaking progresses.  

In general, our members believe that OSHA has inappropriately overlooked the important role that hierarchy of controls plays in Z359 and urges the Agency to once more review Z359 and, if needed, speak with the Z359 Committee to help it fully understand the importance of this factor.  At the very least, OSHA should consider including Z359’s hierarchy of controls as a non-mandatory appendix to create greater awareness and understanding about the use and selection of fall protection systems.  
More specifically, ASSE’s members are most concerned with the following inconsistencies between the proposed rule and relevant consensus standards, which are addressed as they arise in the commentary to the proposed rule –
Fall Protection on Rolling Stock and Motor Vehicles

In this rulemaking, OSHA requests additional comment on whether specific regulations are needed to cover falls from rolling stock and commercial motor vehicles (page 28867).  ASSE supports including new, specific provisions in a final rule that would address fall protection from rolling stock and commercial motor vehicles.  Since ASSE encourages OSHA to reference and adhere to protections provided by Z359, it is important to note that the Z359 Committee has indicated without a doubt that the standard applies to rolling stock in a letter of interpretation that can be found at http://viewer.zmags.com/publication/5c406127#/5c406127/27.  In fact, in July 2003, the Committee expressed opposition to any exclusion of rolling stock from the standard, at http://www.asse.org/publications/standards/a1264/a1264_letter_073103.php.  The rule should clearly reflect the current OSHA requirement that an employer must provide, to the extent feasible, fall protection when an employee is exposed to a fall hazard of four feet or more on rolling stock and motor vehicles.  Most importantly, ASSE believes such provisions would help encourage the incorporation of fall protection measures into new equipment designs, thereby fulfilling the efforts of both OSHA and the National Institute for Occupational Safety and Health’s to advance this nation’s commitment to Prevention through Design (PtD).	Comment by Terrie Norris: I don’t understand what you are trying to say. 

Fall Protection for Employees Standing or Climbing on Stacked Materials

ASSE cannot agree with, “some commentators (who) have recommended that OSHA allow the use of safe work practices by trained employees in lieu of conventional fall protection for certain activities,” as OSHA states. (Page 28868) As with any other activity above the 4-feet trigger height, OSHA must prohibit unprotected workers from climbing on stacked materials without a completed job safety analysis conducted by a Competent Person.  If employers are going to ask employees to climb on stacked materials where there are fall hazards and, typically, exposure to falls off the sides to lower levels, employers have the duty to warn, train and protect workers from falls.  In our members’ experience, this is not infeasible or unreasonable to ask.

Qualified Climber

ASSE opposes any exemption from fall protection standards for fixed ladders for “qualified climbers,” (page 28869) whether in the outdoor advertising industry as it exempts now or any other industry.  In its commentary, OSHA notes that, 

“(M)ost fixed ladders over 24 feet (7.3 m) in height are already equipped with a well, cage, or some other type of fall protection (ladder safety system or personal fall protection system.  Under proposed 1910.28(b)(10)(i), an employee climbing a fixed ladder portion of a billboard up to 50 feet in length needs either a body belt or body harness with an appropriate 18-inch rest lanyard to tie off to the fixed ladder.  If, however, the fixed ladder portion extends beyond 50 feet, the entire length of the fixed ladder must have ladder safety systems [see proposed 1910.28(b)(10)(ii)].  

The idea that it is somehow acceptable to climb high distances without fall protection contradicts OSHA’s proposed fixed ladder standard requiring a ladder safety system or a cage/well when the total length of a climb exceeds 24 feet.  Our members fail to understand why fixed ladders between 24-50 feet in height used in outdoor advertising should be different than other industry ladders used at the same heights.  Further, the technology is readily available to provide protections for the fixed ladder.  

Qualified Person Inspecting Walking/Working Surfaces

Under Section 1910.22(d)(3)) concerning maintenance and repair of walking-working surfaces in general industry, that “where hazardous conditions may affect the structural integrity of the walking-working surface, a qualified person must perform or supervise the maintenance.”  (Page 28875)  ASSE’s members are concerned that, although this section implies OSHA does not intend for inspections to be formal, our members’ experience leads them to believe that, if an employer has no documentation for such inspections, citations will likely  result.  We urge OSHA to clarify specific expectations for such inspections.

Trigger Heights 

As OSHA ably recognizes in its discussion at page 28887, research supports the conclusion to maintain its current 4-foot trigger height for general industry.  In the same discussion, however, OSHA also recognizes that a 6-foot trigger height is the standard for construction.  Despite the long-established traditions behind  these different trigger heights, we would encourage OSHA to work with NIOSH to determine if appropriate research can be conducted that would help lead the occupational safety and health community to a single trigger height.  If a single trigger height could become widely accepted, ASSE believes there would be significant gains in understanding the importance of fall protections and ways to protect employers.  Given the continued high incidence of injuries from heights, it would be prudent to at least examine whether a single trigger height would be helpful.  

Training

Overall, ASSE commends OSHA for its attention to training in the proposed rule.  As OSHA well knows, appropriate training is a key element of managing every kind of workplace safety risks.  ASSE urges you to reference ANSI/ASSE Z490.1 Criteria for Accepted Practices in Safety, Health and Environmental Training http://www.asse.org/shoponline/products/Z490-1-2009.php.  This consensus standard is meant to assist employers in determining qualified training resources, a difficulty faced by many employers, especially those that are medium and smaller in size.  

Competent Person

ASSE is opposed to the proposed definition of “`competent person.''  (Page 28904)  As OSHA states, this definition  

differs from the definition of competent person in OSHA's construction 
industry standard at Sec.  1926.32. It also differs from both the ANSI/
ASSE Z359.0-2007 and ANSI/ASSE A10.32-2004 national consensus standards in that the national consensus standards, like OSHA's construction industry definition, define a competent person as one who has the ``authority to take prompt corrective action'' to eliminate the hazards 
in the surroundings or working conditions.

Without any such authority, a competent person under this definition will be in the untenable position of being able to recognize the hazard but do nothing about it.  That is not a truly competent person and certainly does not reflect the needed level of competence to help ensure worker safety.  ASSE urges OSHA to adopt the Z349 and A10 definition noted above.  Perhaps, if a middle ground is needed, the definition can include employer authority so that the employer’s responsibility is assured.  Even with employer authority included, however, the “competent person” must be able to stop workers in fall protection systems to make corrective changes.  

Body Belts

In its definition of “personal fall arrest system,” OSHA has stated that, “the use of a body belt in a ladder safety system is permitted” since “a ladder safety system is not considered a personal fall arrest system within the meaning of this proposed definition.” (Page 28905)  ASSE opposes the use of body belts.  There are good “safety reasons,” as OSHA notes in its commentary, for supporting OSHA’s decision in 1998 to ban the use of body belts as part of a personal fall arrest system. OSHA needs to take this opportunity to ban their use entirely for the same reasons it banned them in 1998.  A full body harness distributes arresting forces over larger areas of the workers body and provides better suspension support, as research has repeatedly confirmed.  

Snaphooks

Related to the definition of “snaphook” (page 28906), ASSE’s members have noted that the rulemaking does not address the risk of a snaphook failure due to inadequate gate strength.  We urge OSHA to address this issue.

Personal Fall Protection Systems

ASSE strongly encourages OSHA to incorporate by reference ANSI Z359.12 Connecting Components for Personal Fall Arrest Systems for connecting hardware in fall arrest systems under section 1910.140 of the proposed rule (page 28911).  The rational for this is that the same design requirement that is found in this proposed regulation has been in 1910.66 Appendix C as well as Subpart M for many years, and we continue to see fatalities related to incompatible connections and gate failure.  It is infeasible to eliminate incompatible connections.  The reality is that there are too many non-certified anchorages and structural variations where gate loading or pressure on the connector will occur. It is not enough just to require a locking type snap hook.  Connectors that have significantly stronger gates are readily available and have been for many years to the point where ANSI has made it a requirement for construction and design of connectors.  Connectors tested and approved to the ANSI Z359.12 standard provide workers with an additional level of security that would help prevent fatalities.  The current proposal is significantly outdated with current industry practice relating to this important issue.

In addition, our members have more specific concerns with this section of the proposed rule –

1910.140 (d)(1)(ii) – The deceleration distance required in 1910.140(d)(l)(ii) must be changed to reflect current industry equipment.  Throughout industry, personal energy absorbers have been changed to reflect increased free fall distances and more accurate conversion factors, and deceleration distances currently range from up to 4.0 feet or 5.0 feet.

1910.140 (d)(1)(iii) – The conversion factor used to deem system strength acceptable is inaccurate, according to our members.  Using a 220 pound test weight as comparison for a 310 pound worker (tooled and clothed) is inaccurate.  A conversion factor of 1.4 has historically been used and is implied by OSHA's test weight and capacity.  Testing conducted by Gravitec Systems Inc., CSA, and independent manufacturers for ANSI have shown that a 1.4 conversion factor is inaccurate for use in testing of fall arrest systems.  This inaccuracy creates a safety issue for workers who are in excess of 242 pounds because they may fully deploy an energy absorber and be exposed to higher impact forces.  This also creates a safety issue where equipment manufacturers use this conversion factor to provide equipment for workers in excess of 310 pounds (up to 440 pounds).  Z359.12 has adopted a conversion factor of 1.1 employing a test weight of 282 pounds for a 310 pound worker for all of the performance tests within the fall protection code. We urge OSHA to study further the maximum capacity and threshold for injury for workers over 310 pounds and modify the testing requirements of fall arrest systems to reflect current testing technology.  

We also believe that the note to paragraph (d)(1) is too vague and should be modified to have an upper limit on the weight of workers in a fall arrest system.  Currently it merely states that, as long as test protocols are modified, heavier weights are allowed.  Without an upper limit, our members see employers requesting fall arrest systems for workers in excess of 400 pounds.  While full body harnesses and systems are available for workers at 440 pounds and pressure exists to make equipment even larger.  Without supporting data that a worker of this size can sustain arresting forces (even if they are within mandated limits) and be safely suspended while awaiting rescue, we believe that this note should be re-written.  It should include an upper weight limit based upon physiology, not based upon a maximum arrest force test using an inaccurate conversion factor.

Positioning Systems 

Our members disagree with the current proposal that would appear to allow the use of a singular positioning system as adequate protection.  (Page 28912)  A number of fatalities occur that involve missed connections, incompatible connections or a worker not being connected while transitioning that could have been prevented if an independent fall arrest system was in use.  All other fall arrest and support systems mentioned throughout OSHA’s standards require an independent fall arrest system – suspended scaffolds, fall arrest, fixed ladders over 24', rope descent systems – except work positioning systems.  There is little difference in a worker being suspended from a single rope versus being suspended from a positioning belt.  If anything, the positioning belt can be viewed as a higher risk since multiple more connections are made.  Exceptions may exist for pole-climbing, but for other structures, if a 3000 pound anchorage or an anchorage-tested 4-foot fall at 250 pounds exists for connection of the positioning system, a fall arrest system can also be employed.    

Standards under Revision

As OSHA advances this rulemaking, it should be aware of the ongoing developments in the voluntary consensus standards that it references or should reference here:  The proposal is written so that the language addressing scaffolds is consistent with the A10.8-2001 standard.  However, this standard is now in the process of being updated with an excellent chance of being published soon.  The proposed rule also references A10.11, but that standard was withdrawn by ANSI and is not a current standard.  That standard is also in the process of being updated and should be completed in 2011.  In addition, A10.11 is for personnel safety nets, and the A10.37 Standard for debris nets is also being revised.

Conclusion

While ASSE’s members have various concerns about the current proposed rule, we do commend OSHA for its efforts to advance this rulemaking and offer whatever assistance our members or the Z359 and A1264 Committees can provide to help ensure a positive outcome for this rulemaking.  

Sincerely,



Darryl C. Hill, Ph.D., CSP
President
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