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July 12, 2010

The Honorable George Miller
Chairman
Committee on Education and Labor
US House of Representatives
2181 Rayburn House Office Building
Washington, DC 20515

RE:   ASSE Position on the Miner Safety and Health Act of 2010 (HR 5663)

Dear Chairman Miller:

The American Society of Safety Engineers (ASSE) appreciates this opportunity to comment on your legislation, the Miner Safety and Health Act of 2010 (HR 5663).  While we understand and support much of your intent to strengthen occupational safety and health protections for this nation’s workers in very workplace, ASSE cannot support HR 5663 in its entirety or support the quick rush to a bill at this time.  The bill is so wide-sweeping in attempting to move forward reforms to both the Federal Mine Safety and Health Act (Mine Act) and the Occupational Safety and Health Act (OSH Act) that we fear a careful analysis of the mining provisions in particular in the short time from its July 1 introduction to the scheduled July 13 hearing and possible markup of the bill does not serve the purpose of advancing occupational safety and health in the most thoughtful way possible.

ASSE is particularly concerned that this rush to markup does not address a glaring failure of the OSH Act to provide more than 8 
million public sector workers with the same minimal federal occupational safety and health protections that all other workers enjoy.  To propose toughening the safety and health protections most workers already have while so many other Americans – all public servants, many of who serve to protect our welfare, ironically – are not protected at even current levels of protection is unfair to those public servants.  Over the last several years, ASSE’s members in Florida have worked with labor and business groups to advance protections for state, county and municipal workers with still more work needed to achieve that goal.  So we know first-hand how difficult it would be to go from state to state to address this problem.  However difficult a federal measure might be, the only reasonably workable fix is through an amendment to the OSH Act.  The OSH Act will not be truly reformed until public sector workers receive the workplace protections they deserve. 

If this bill moves quickly forward as written, ASSE also fears that some very positive contributions it makes in OSH Act reform will be lost under the weight of opposition to Mine Act reforms that, in the view of our members, will make it difficult to achieve your goal of strengthening oversight of this nation’s mines.  While we urge you to consider more carefully the strategy of placing so much in one bill to be considered in such short a time, we do respect the commitment you have to occupational safety and health.  In response to your bill, ASSE has developed the following comments based on the expertise and experience of our more than 32,000 member safety, health and environmental (SH&E) professionals who work with employers in every industry across the country and provide the leading expertise and experience employers rely on to protect their workers from workplace hazards.  However these provisions move forward, we hope to work with you to make sure they can achieve the common goal we share in making sure that this nation’s oversight of workplace safety and health is effective.

The following section-by-section comments, beginning with the OSH Act reform provisions in HR 5663, also reflect our members’ passion for the idea that whatever Congress or the Administration does to impact workplace safety and health must reflect their hard-won understanding from the job floor of how best to protect workers.  We urge you to listen to them and work with them to make sure that your laudable goal of reforming the Mine Act and the OSH Act will succeed where it counts, in more workers returning home each day safe and healthy. 

OSH Act Reforms
Section 701 – Enhanced Protections from Retaliation
ASSE supports expanding federal OSH Act whistleblower protections to employees who report injuries, illnesses or unsafe working conditions on the job.  Shielding workers from recrimination and retaliation for reporting injuries, illness or unsafe conditions, testifying before Congress or other bodies, refusing to violate the OSH Act or otherwise exercising their rights are necessary elements to ensuring worker participation and ownership of workplace safety and health.  While we recognize that this system unfortunately can be abused for personal and workplace political issues, still, if a worker’s job security and compensation are not adequately protected, those with legitimate concerns that an employer ignores will rarely be able or willing to risk taking needed steps to help correct risks to workplace safety.  
Section 701(b) Prohibition of Retaliation
ASSE supports protecting employees from workplace discrimination for refusing to perform a duty if the employee has a reasonable apprehension that performing the duty would result in serious injury or health impairment.  A tenet of effective workplace safety and health is that every person in a workplace, from management to worker, must be committed to safety and health.  Permitting workers who have a meaningful sense of a dangerous workplace risk to protect themselves or other workers is consistent with the training that our members provide workers and assistance they provide employers in workplaces every day.     
Section 701(c) Prohibition of Retaliation Procedures
Similarly, workplace safety and health is best served if federal whistleblower protections adequately shield those who in good faith are forced to address workplace hazards by reporting dangerous conditions or practices to outside authorities.  For that reason, ASSE supports HR 5663’s proposed expansion of the statute of limitations from 30 to 180 days for reporting discrimination resulting from protected activities concerning reporting injuries, illnesses or unsafe working conditions.   This provision is comparable to the statutory period for safety whistleblower protection provided to commercial drivers under the Surface Transportation Assistance Act, which OSHA also enforces.  
ASSE also supports the provision that, if findings are not issued within 90 days of a complaint, the complainant may request a hearing.   This private right of action is currently available under the Mine Act in whistleblower protection cases.  Because complainants may have lost their jobs due to their protected activity, lengthy delays in concluding investigations and holding hearings can exemplify the saying, “Justice delayed is justice denied.”  Our members fully understand the importance of these provisions.  SH&E professionals themselves can face the kind of discrimination these provisions guard against for simply doing what they have a professional and ethical responsibility for doing
Finally, ASSE appreciates the effort in this bill to establish a more reasonable process for determining the appropriateness of claims through the regulatory process by establishing an administrative appeals process.  An appeals process should help limit the use of the federal judicial system, a concern we raised with previous versions of these provisions.  In the end, however, ASSE cannot support provisions allowing complainants to seek review of an OSHA order with the U.S. Court of Appeals, which amounts to a private right of action for what Congress has determined should be a regulatory enforcement matter.  The current system was established to avoid protracted and expensive litigation, which this provision would undermine.  As we have said before, the whistleblower function at OSHA has suffered from a lack of adequate resources.  Instead of opening the process to further litigation and requiring the Department of Labor to apply scarce resources to litigation, Congress should ensure that OSHA has the funding necessary to carry out this important function so claims can receive their due attention in a timely manner.

Section 702 – Victims’ rights

The entire process of investigating and determining appropriate actions under the OSH Act needs to be sensitive to the impact and loss that a victim and victim’s family has experienced, especially when there has been a fatality.  Workers deserve to feel a level of common compassion from government and employers that the OSH Act should encourage.  Not only is such an attitude the right thing to do, it is also the prudent thing when the process has the potential of becoming irrationally adversarial even when all parties are well-intended.  This is particularly true for the provisions proposed here to facilitate more and better communications with victims and their families.  

Therefore, ASSE supports provisions that would permit a victim to meet with OSHA about the inspection or investigation before the decision whether or not to issue a citation is made; to receive at no cost copies of citations or related reports; and to be provided an explanation of rights of employees or their representative to participate in enforcement proceedings.  We also support the inclusion in HR 5663 of a provision requiring each OSHA area office to have a family liaison.  Having someone especially capable and, we suggest, trained in dealing with victims’ families is a positive step forward.

ASSE is concerned, however, that overlooked in this well meaning effort to increase victims’ ability to state grievances in the process is the capability of the process to move ahead with proper attention to the facts of each case and the ability of all those involved to do their work in helping determine the appropriate outcome of investigations without inappropriate disruption.  A victim’s voice must be heard in this process, but a victim’s personal perceptions at a difficult time, however legitimate, are not always consistent with the process of negotiating often highly technical legal issues by the parties involved.  That is why ASSE continues to urge that an amendment is needed to limit the definition of “victim” to “an immediate family member” in subsection (g).  The common definition of family could mean many people who do not have a close interest in the proceeding.  

ASSE also is concerned that, while well meaning, the provisions aimed at giving a victim a voice in the legal process as written in this bill have gone too far.  We do support giving a victim the opportunity to appear and make a statement before the Occupational Safety and Health Review Commission (OSHRC), which is an environment structured enough to enable all parties to voice their interests in a productive way.  Commission members, too, are the most appropriate audience for victims.  It is with commissioners that victims’ positions can have the most impact on the ultimate outcome in a matter.  But we cannot support requiring that the victim, on request, be given an opportunity to appear and make a statement before the parties conducting settlement negotiations.  As we have said in the past, the unintended consequence of this provision could be OSHA’s entanglement in more drawn-out actions and a significant increase in OSHRC’s case load.  Since HR 5663 better serves the victim by providing an opportunity to appear before OSHRC directly, we urge you to delete subsection (c).
  
Section 703 – Correction of Serious, Willful, or Repeated Violations Pending Context and Procedures for a Stay

ASSE greatly appreciates the effort to address concerns we had with similar provisions in the PAW Act that employers were not being given an opportunity to protect their interests in the proposed process, especially when a serious citation is often open to the subjective opinion of an inspector.  That concern has been met with provisions in this bill to allow an employer to file with OSHRC a motion to stay a period for the correction of a violation designated as serious, willful, or repeated.  That change should provide a fair balance of the interests while still meeting the goal of not allowing employers to avoid their responsibility to correct violations through legal process.  We are pleased to support this provision. 

Sections 705-706 Civil and Criminal Penalties

ASSE has always supported appropriate and fair enforcement OSH Act violations and does not oppose the increased levels of civil and criminal penalties proposed in this legislation if, as we state below, certain language further explaining provisions, is included in report language to the bill.  For most of our members’ employers, their commitment to workplace safety and health is driven by both moral and business commitments that these increased penalties will not change.  For too many other employers not similarly committed, the current penalties under the OSH Act are not high enough to affect their behavior, in our members’ experience.  ASSE has become increasingly concerned that, because of the much higher penalties the Environmental Protection Agency is able to impose, the commitment of some employers to worker safety and health may be taking a back seat to concern over avoiding environmental penalties.  Arguably, this focus on environmental issues may be partially responsible for the current rush to voluntary sustainability among industry leaders.  Appropriate levels of penalties, we believe, can similarly bring increased attention to worker safety and health issues and help lead to greater voluntary attention to the sustainability of this nation’s workforce.  Workers deserve no less.

ASSE remains concerned, however, that this effort to increase enforcement capability comes at the same time the current Administration is moving away from what our members see as the most successful cooperative effort to work with employers in the Voluntary Protection Program.  While stronger enforcement tools are needed, so too is an OSHA fully capable of working with employers to help ensure that employers are fully committed to safe and healthy workplaces and not simply trying to avoid penalties for meeting minimal OSHA standards.  We should be able to expect better than minimal adherence from most of this nation’s employers.  We urge you to join us in not only supporting appropriate OSHA penalties but in also helping ensure that VPP can continue even as this effort moves forward.

We note that ASSE’s conditional support for the increased penalties proposed here is based on the fact that HR 5663 addresses key concerns we raised with similar provisions contained in the Protecting America’s Workers Act (HR 2067).  ASSE appreciates the effort to meet its concerns.  As we more specifically say below, our goal was to better define how increased penalties are to be applied and to help ensure that the target of higher penalties are employers who do not take responsibility for a consistent culture of safety in their organizations.   Our members can find themselves the lone voice in an organization arguing to upper management for greater resources or commitment to safety and health.  If failures occur before they succeed, they should not have to answer for the failure of others to address known risks.  ASSE does not seek protections for an SH&E professional’s failure to fulfill professional responsibilities, but worker safety and health is best served by putting those responsible for an organization’s commitment to safety and health on notice of penalties that can result from shirking that responsibility.  While the bill does not go as far as we had wanted in encouraging responsibility for an organization’s safety culture, ASSE is pleased that HR 5663 will help see that most SH&E professionals are not unfairly left to take responsibility for others in an organization who fail to make needed decisions to protect workers.  

     “Any officer or director” – More specifically, for purposes of finding a responsible party under the criminal provisions, provisions in HR 5663 defining an “employer” as “any officer or director” is a significant step forward in the right direction in encouraging responsibility for an organization’s safety culture.  However, it does not go far enough in making sure those responsible for an organization’s commitment to safety and health cannot escape that responsibility.  Better language to assign the kind of responsibility that can make a difference in a workplace culture requires the phrase to be “any responsible officer or director.”  Our members who work in organizations report a vast difference between officers and directors who have the power to make a difference in an organization and those who do not.  Aiming these penalties at those who do not have such authority does not serve the purpose of making significant change in employers’ perception of OSHA penalties.  For this reason, we urge you to change this language to “any responsible officer or director.”  

     Knowing – A long-standing concern of ASSE’s members is the lack of specific definition for “willful” in determining criminal responsibility under the OSH Act.  In practice, “willful” is inconsistently applied.  Without a firm definition, OSHA enforcement personnel in the field and the regional offices are left to determine subjectively the level of a violation, leaving employers open to what can seem like selective enforcement of violations.  Our members are concerned that too many resources, too many arguments, too much confusion results from what is, in practice, a term inconsistently applied to violations.  Most importantly, “willful” is far too vague a term to be used as an appropriate benchmark for criminal prosecution.  

As we have said before, ASSE would like to be able to support the suggested change of “willful” to “knowing” in the OSH Act.  The use of “knowing” is consistent with criminal prosecutions in general and, more specifically, with various environmental statutes [for example, the Clean Water Act, 33 USC 1319(c)(3)(B)], and its use infers the “mens rea” needed to show criminal intent, which a judge or jury will ultimately determine whether that has been proven beyond a reasonable doubt.  However, we still are unable to support the use of “knowing” without legislative or report language clarifying that, for the purpose of the OSH Act’s criminal provisions, “knowing” reflects both a knowledge and awareness that the hazard, actions or conditions are likely to place another person in imminent danger of death or serious bodily injury, knowledge and awareness that the hazard, actions, or conditions constitute a violation of a mandatory safety or health standard, and that the person had the ability to take action to address the hazard or condition and did not.  With that explanation on the record, we could support this provision.  Without it, the use of “knowing” remains too vague a term to help drive a significant change in the way organizations view worker safety and health, which should be the unwavering goal of this bill.    

Mining Provisions

Among ASSE’s members are hundreds of safety and health professionals who work at mines and are members of the Society’s Mining Practice Specialty.  The following comments on some key provisions of this bill are based on their leading experience and expertise in protecting workers in this nation’s mines.  

Section 101 – NIOSH/Panel Accident Investigations

ASSE supports the provision that would create independent panels, headed by NIOSH, to investigate accidents involving the deaths of three or more individuals, or other critical accidents as warranted. This is consistent with the role Congress intended for NIOSH and may lead to better investigations that are not enforcement-driven but are conducted solely to determine what occurred and what needs to be done in the future from a mine safety and health perspective to prevent a recurrence.  Because it is unclear how often NIOSH would be called upon to engage in such activities, as they are now doing in the Massey Big Branch investigation, it is imperative that sufficient resources be allocated for NIOSH so that assisting MSHA in investigating key incidents will not detract from the already underfunded responsibilities that NIOSH laudably fulfills.

Section 102 – Subpoena Power

This legislation would expand MSHA’s existing subpoena power beyond its current capabilities, where MSHA must convene a public hearing to compel testimony and the production of documents prior to the issuance of any citations or commencement of litigation.  Although OSHA has similar broad subpoena power, OSHA is not a strict liability statute and does not have warrantless search authority.  OSHA also does not have the power already set forth in Section 108(a)(1) (E) of the Mine Act that permits MSHA to obtain injunctions to compel production of documents necessary to carry out its activities under the Act. 

From a safety and health management perspective, ASSE is concerned that these provisions could lead to MSHA’s misuse of such broad subpoena power during routine inspections by engaging in “fishing expeditions” for the purpose of obtaining documents such as safety/health audits, root cause analytical documents, and “near miss” accident reports.  Any of these self-evaluative documents may record the existence of past hazardous conditions that have subsequently been addressed.  However, because there is no statute of limitations for the issuance of MSHA citations, and in light of strict liability prosecution, such audit documents or incident reports could trigger citations regardless of whether a condition had already been adequately addressed and abated prior to its discovery by MSHA. 

Such prosecutions would definitely have a chilling effect on companies’ practices of self-auditing or using independent safety and health professionals to proactively audit the facilities.  Also impeded would be the current practice of documenting “near miss” incidents so that procedures can be reevaluated as needed and additional training on work practices provided to avoid future occurrences.  This result would discourage these common means our members use to help mines improve safety and health.  

If MSHA is able to compel production of such documents through this expanded subpoena power, HR 5663 should also require MSHA to adopt a “safe harbor” policy – as OSHA has done – wherein the results of audits and other self-evaluative documents will not be used to prosecute the company or its management as long as identified hazards that reflect non-compliant conditions were corrected in a timely manner prior to the agency’s inspection of the facility.

Section 201 – Significant and Substantial Violations

ASSE cannot support making all violations presumptively significant and substantial as HR 5663 would require.  This provision would shift improperly the burden of proof away from MSHA to forcing the mine operator to prove the non-existence of any degree of hazard, which is an almost insurmountable burden. It also detracts attention from truly serious hazards and, by doing so, makes it difficult for companies to learn from inspections about what are the significant issues that must receive priority during their daily workplace examinations. Just as OSHA distinguishes between “serious” (reasonable probability that a reasonable serious injury could occur) and “other than serious” violations (both recordkeeping infractions and less serious hazards that are unlikely to cause injury, or where there is lack of worker exposure), so too should MSHA retain such distinctions.

Moreover, given the use of significant and substantial citations in the expanded Pattern of Violations (POV) criteria proposed in Section 202 of the bill, making virtually every citation a trigger for POV will certainly encourage even more citation contests and diffuse the importance of a significant and substantial classification if even minor hazards are encompassed within this classification. 

Sections 301-305 – Civil and Criminal Penalties

ASSE’s comments concerning increased criminal penalties for “knowing” violations of the OSH Act’s standards equally apply to similar violations under the Mine Act, as amended.  We support increasing criminal penalties from misdemeanors to felonies.  However, we have observed that while the OSHA-related provisions are limited to prosecuting knowing violations that are related to fatal or serious bodily injuries, there are no such limitations under the Mine Act provisions.  We urge Congress to apply parity and make it clear that criminal prosecution for knowing violations of MSHA standards should only occur if serious injuries or worse are involved, or individuals have issued false statements or falsified documents in the course of an inspection or investigation. 
As noted elsewhere, we also encourage Congress to make it clearer what constitutes “knowing” violations.  Further, this should be more precise than simply being aware of a condition that MSHA believes to be a violation since reasonable persons can differ as to what constitutes a hazard or risk when dealing with the agency’s subjective standards.  

Finally, this legislation would criminalize retaliation against “whistleblowers” and would make such actions punishable by up to 10 years imprisonment, which is a harsher penalty than for knowing violations of mandatory standards. This seems to be a punitive rather than a deterrent measure and is the only example we know where human resources-related actions such as termination, demotion, or transfer could result in incarceration of management if the individual suffering the adverse action had also engaged in protected activity under Section 105(c) of the Mine Act. This provision should be reconsidered, in terms of its proportionality to the offense.

With respect to increasing civil penalties, Congress increased MSHA maximum penalties to $220,000 for “flagrant” violations in the 2006 MINER Act.  MSHA also implemented an across-the-board increase in 2007, in part to implement the “flagrant” penalties and also the mandatory minimum penalties for Section 104(d) violations that were set in the 2006 legislation.  The result of the 2007 increases was an explosion of contested cases, resulting in the current 17,000-case backlog at the Federal Mine Safety & Health Review Commission (FMSHRC).  We are concerned that a new increase, effectively doubling the maximum penalty (from $70,000 to $150,000) for non-flagrant significant and substantial citations, will have the effect of raising all penalties proportionately.  This will increase the contest rate yet again, threatening the viability of the FMSHRC system and depriving both the mining community and MSHA of timely due process in resolving disputes. It needs to be noted that immediate abatement is already required for contested citations, unless deadlines are briefly extended to allow for expedited proceedings at the discretion of the FMSHRC and MSHA.  So, contests do not, in our view, directly impact safety or health conditions at the mine. But dramatically increasing the delays that already exist may be detrimental to both sides’ ability to litigate cases as witnesses’ memories fade, individuals retire, and evidence becomes lost over time. 

Although Congress has included a “pre-judgment interest” provision in this legislation as a deterrent to contesting citations, we doubt that this will be effective in reducing contests. The stakes will be too high for mine operators to accept citations they dispute when penalties are doubled and in light of the expanded exposure to Pattern of Violations findings resulting from increased serious and significant citations, which would occur if this bill becomes law contemporaneously with changing the definition of S&S to make all violations presumptively fall into this category.  

Congress must also clarify how the pre-judgment interest will be applied in cases that settle before trial.  Unclear is whether interest can be waived in the interest of settlement.  Also unclear is the situation where citations are modified in terms of negligence or gravity, which would change the basic penalty under the criteria in 30 CFR 100.3, but are not vacated entirely.  Would interest be waived where the operator’s contest had merit in terms of how a citation was classified, even if a violation is upheld in some form? These issues must be addressed before pre-judgment interest is implemented legislatively.  ASSE also believes that the FMSHRC’s de novo penalty powers should remain intact, and the FMSHRC should not be bound by the Part 100.3 criteria but should be able to increase or decrease penalties appropriate to the evidence presented and the FMSHRC’s findings on a case-by-case basis. 

Section 501-507 – Rulemaking Provisions 

This legislation directs MSHA to engage in rulemaking on a number of critical issues to mine safety in underground coal, and ASSE supports in general these initiatives.  However, we note that MSHA already has an ambitious rulemaking agenda that includes such things as strengthening of the crystalline silica standard for all mines and the development of an injury and illness prevention program (I2P2) standard.  In our members’ view, an I2P2 standard should be a priority because it will have the most significant and positive impact on improving a company’s safety culture and ensuring adequate risk assessment, hazard control, employee training and empowerment, and evaluation of the effectiveness of safety programs and procedures.  The I2P2 initiative should not be put on the back burner as a result of resource choices that would be necessary if the new rulemaking required by HR 5663 are put on a fast-track for MSHA’s standards office.  Therefore, if Congress believes that it is necessary to mandate the new rulemaking initiatives, adequate resources should be provided to MSHA’s standards office so that the I2P2 rulemaking can also proceed in a timely manner.

ASSE is somewhat baffled by the intention of Section 507, concerning “certification” of personnel. If personnel are already required to be certified, what is the benefit to charging fees for this certification in terms of safety and health? Moreover, we hesitate to support making activities conducted by one whose certification may have lapsed automatically “flagrant” [Section 104(d)] violations, as this could occur through oversight rather than through intentional misconduct.  Congress should also more clearly delineate which certifications are within the scope of this provision, what the fees would be, and how often recertification would be required, as there are currently no such specifications to our knowledge in the standards under the Mine Act. 

Conclusion

Again, while ASSE believes a better approach would be to give adequate separate attention to Mine Act and OSH Act safety and health reforms, we respect your intention to bring about greater commitment among employers to worker safety and health and look forward to an opportunity to work with you and the Committee to make sure any reforms that are pursued are able to accomplish their intended goal.

Sincerely,
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Darryl C. Hill, Ph.D., CSP
President

cc:  Representative John Kline 
            Committee Ranking Member      
       Representative Lynn Woolsey
           Chairwoman, Subcommittee on Workforce Protections
       Representative Cathy McMorris Rodgers
           Subcommittee Ranking Member
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