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I am Chris Patton, CSP, and, as President of the American Society of Safety Engineers (ASSE), I am proud to be here today to share the views of my fellow 32,000 member safety, health and environmental (SH&E) professionals.  We appreciate this unprecedented opportunity to join with other stakeholders to share our thoughts about some of the most pressing issues facing the Occupational Safety and Health Administration (OSHA) and the entire occupational safety and health community.  ASSE has asked that OSHA be a leader in bringing together the many voices of occupational safety and health, and it is commendable that OSHA’s current leadership is asking for feedback on OSHA itself today.  But we encourage OSHA to build on the experience we all gain today and hold similar listening opportunities on specific issues that this community finds difficult to address, like advancing permissible exposure limits (PELs), how OSHA’s standards can best reflect advancements in consensus standards, and even ergonomics.  While reaching agreement on these issues may be outside our reach, it may also be surprising the creative ideas that would emerge and the level of agreement that actually does exist among us.    

As always, ASSE’s comments today reflect the perspective of ASSE’s members who are on the job floor every day building relationships with employers and employees to manage the safety, health and environmental risks that threaten workers and keep companies from achieving the bottom line results they must have to remain competitive in today’s challenging world marketplace.  Our members’ perspective is uniquely gained through the hard work of managing safety, health and environmental risks for the largest as well as the smallest employer, in union and non-union shops, with employers and employees who understand the value of safe and healthy workplaces and employers and employees who do not.  Our members also have an intimate understanding of where OSHA works well and does not work well in achieving its mission.  They deal with highly competent field staff and those who fail to understand the real risks in a workplace.  They live with OSHA standards that help them protect workers and standards that unnecessarily make their lives and their work complicated.  They see OSHA effectively building relationships to advance safety and health and OSHA driving employers away from any interest in reaching out for OSHA’s resources to achieve safe and healthy workplaces.    

Based on that hard-won experience, ASSE has taken the direct responses of individual members to OSHA’s nine questions and shaped the following comments.  Like the key professionals of any field, our members bring the highly skilled expertise and training that may be the most important element in achieving what OSHA encourages and enforces and what most employer and employees work towards -- the ability of every worker to go home each day safe and healthy to their families.  We urge you to listen to them.    
Responses to Nine Questions
1.   What can the agency do to enhance and encourage the efforts of employers, workers and unions to identify and address workplace hazards?
The ideas our members shared on how to enhance and encourage stakeholders to identify and address workplace hazards are wide-ranging.  

Adopt a safety and health program rule – The single most important measure that OSHA could take to help encourage employers, workers, and unions to identify and address workplace hazards is the adoption of a safety and health program management standard.  The risk assessment such a standard would cause is the best way to address both current and emerging hazards for which it will be increasingly difficult to set standards.  ASSE is pleased that the current leadership of OSHA has stated an interest in promulgating such a standard, and we look forward to supporting that effort.  Despite the failure of the Occupational Safety and Health Act (OSH Act) to require a program of risk assessment for all employers, a safety and health program is not a new concept for US industry.  The vast majority of companies with whom our members work have hired our members because they understand the valuable role risk assessment plays.  With the resources already readily available on OSHA’s website and from private vendors, even small employers can have the capability of establishing risk assessment programs in their workplaces.  The time has come to move forward a standard

Performance-based standards – Most important to encouraging better identification and management of workplace hazards may be the perspective our members have gained in working with OSHA’s standards.  As ASSE has said in other forums, the overall mission of OSHA would be better served if the agency would move towards adopting performance-based standards.  It is our members’ experience that employers are much better able to respond to workplace risks when they are permitted to address them in ways that address the particular risks in a workplace.  While it is appropriate to set a standard for achieving safe and healthy workplaces, one-size-fits-all requirements in how to achieve a standard do not reflect the reality our members deal with every day and only serves to frustrate employers.  Such a disconnect makes worse any sense of distrust an employer has with OSHA.  At the same time, performance-based standards encourage employers to take responsibility for the specific actions taken to address a risk.  Our members also see that performance-based approaches to regulation are becoming more widely accepted internationally and, so,  are being asked by their employers to meet both those requirements and OSHA’s prospective standards, which causes difficulties.  This problem will only grow.  A recent study reports on Australian regulators’ use of a cooperative, graduated approach to achieve compliance. They apply a risk-based approach to enforcement and generally seek to minimize adverse side- effects on business while still achieving safer workplaces. (http://www.linkedin.com/news?viewArticle=&articleID=105439042&gid=85824&articleURL=http%3A%2F%2Fsafetyatworkblog%2Ewordpress%2Ecom%2F2010%2F01%2F28%2Fbusiness-assessment-of-ohs%2F&urlhash=QWZQ&trk=news_discuss).  As we have suggested above, ASSE encourages OSHA to help lead a conversation in the occupational safety and health community on the issue of performance based standards.  

OSHA reform – ASSE looks forward to continued involvement in Congress’ consideration of OSHA reform proposals.  The failure by some employers to take responsibility for workplace safety and health is not adequately addressed by the current OSHA penalty system.  Our members report a growing concern that the resources being given to managing safety and health risks is being overshadowed by attention to environmental risks simply because the penalties for environmental violations are seen as more significant by some employers.  While we also call for a better definition for willful and better approaches by OSHA to target the highest penalties to truly bad actors, our members support appropriately increased OSHA penalties.  Beyond that, however, OSHA needs to be a leader for occupational safety and health in the robust national dialogue on sustainability and supply chain accountability, which many corporations are pursuing voluntarily without government mandates because of the attention the public gives to environmental issues.  The public needs to know that workers are sustainable resources that deserve the highest level of attention.  

Personal responsibility – Along with increased penalties that appropriately reflect the serious impact of OSHA violations, many of our members also believe that not enough attention has been given to encouraging personal responsibility for safety.  The OSH Act appropriately makes employers responsible for workplace safety and health, and nothing can or should take away from that mandate.  However, many of our members say that, when held personally accountable for safety and health in a workplace, individuals are more likely to become engaged in the process of identifying and addressing risks.  In May 2009, the Yukon Workers' Compensation Health and Safety Board, in an effort to drive home the importance of appropriate personal protection equipment, found it necessary to warn that it would issue $50 tickets to workers and $250 tickets to supervisors along with fines to employers for failure to use PPE, as the Board’s press release indicates at http://www.wcb.yk.ca/Media/documents/PPEPressRelease-May28-09.pdf.  Our members can experience the same difficulty the Yukon Board did in convincing some workers of the value of safety and, while not seeking to substitute for the employer’s responsibility, believe this kind of measure can serve as a useful tool.  ASSE encourages OSHA to explore the possibility of building tools to improve personal responsibility in workplaces.  

Addressing other languages spoken in the workplace – ASSE’s members support the value OSHA places on the reaching out to Spanish-speaking workers, given their numbers in the workplace and the unique difficulties in bridging language and cultural differences to improve safety in the industries in which they participate.  ASSE is pleased that, through our Alliance with OSHA, the members of its Safety Professionals and the Latino Workforce (SPALW) interest group can support OSHA’s efforts, and we applaud OSHA for reviving the Hispanic Safety and Health Summit, which ASSE looks forward to supporting.  However, our members believe there is also a need to address non-English proficient workers beyond who those who speak Spanish, including the Hmong, Russian, Polish and Haitian Creole languages.  We encourage OSHA to build relationships with organizations meant to serve these populations and find ways to develop the same kinds of resources it has done for Spanish-speaking workers, particularly training tools, and material safety data sheets. 

Technology – The SH&E profession may be the most dynamic profession in the globe.  Our members must be in a continual state of change to keep up with the rapid changes being forced on workplaces across the globe.  They have embraced technology in all its forms to help them manage this change.  Throughout their comments to these questions are calls for OSHA to do the same.  They urge more involvement by OSHA staff in social media and safety lists to encourage organizational openness by OSHA and better involvement by OSHA staff in the SH&E profession and the safety and health community.  They also suggest more use by inspectors of readily available technology like cell phone photos that can document violations and communicate immediate risks, thereby allowing quicker action to protect workers.  ASSE’s members are asking OSHA to join them in the interconnectedness they are successfully achieving through technology.    
2. 	What are the most important emerging or unaddressed health and safety issues in the workplace, and what can OSHA do to address these?
	Competent person – Long overdue by OSHA and, admittedly, ASSE itself, is a thoughtful examination of what constitutes a “competent person” in OSHA standards for the purposes of managing safety and health in workplaces.  In most fields of endeavor, research and commitment to professional standards has resulted in a fairly clear understanding of the levels of responsibility appropriate for certain levels of training and experience, as in the health care field.  In occupational safety and health, while there are quality certifications akin to professional licensure in the Certified Safety Profession (CSP) and Certified Industrial Hygienist (CIH), little has been done to determine how these certifications as well as training and experience impacts safety and health in the workplace.  No doubt, research is needed that is beyond OSHA’s scope.  But, when so much attention is given to how to protect workers through standards, we may be missing an important discussion about who provides the technical expertise and experience that helps ensure the protections offered by a standard is carried out appropriately.  ASSE looks forward to working with OSHA and, we hope, the National Institute for Occupational Safety and Health (NIOSH) to begin to examine this issue.  
Permissible exposure limits – As we also say below in response to Question 9, it is unacceptable that OSHA cannot update its PELs.  Some date to the 1960s, and most responsible employers protect their workers far beyond OSHA’s levels.  As we said above, OSHA should lead an effort to bring stakeholders together to discuss ways to move forward.  ASSE has repeatedly urged use of the negotiated rulemaking process by OSHA that might begin with PELs where there is wide agreement.  As an alternative, we have urged that legal protections be given to standard development issues to develop limits through voluntary consensus process.  Though a difficult issue, neither OSHA nor any of us in the occupational safety and health community can shirk the responsibility to move forward towards PELs that reflect the advances in understanding exposure risks. 
	Nanotechnology and other emerging technologies – ASSE and its members are concerned that OSHA has not done enough to begin identifying the potential hazards presented by nanotechnology that have already begun to emerge.  We understand that we do not know enough to set a standard.  But it is becoming apparent that nanotechnology has the potential to pose risks that may mirror the risks workers experienced from asbestos.  Information or even guidelines that encourage employers to begin to take preventive actions to protect workers are needed now.  NIOSH has provided excellent leadership in encouraging appropriate research on nanotechnology.  As envisioned by the OSH Act, OSHA needs to consult with NIOSH on the appropriate measures to take now and as our knowledge progresses.  Industry is still paying a huge cost for the failure to address asbestos proactively.  We cannot allow a similar failure to occur.  Similarly, other rapidly advancing technology like micro- and bioengineering will task OSHA’s resources.  Keeping up with these challenges, however, provides OSHA with the authoritative voice needed to gain the attention of employers and employees.   
Earthquake mitigation -- Earthquake mitigation is currently a function of building codes, but OSHA has never addressed non-structural hazards in businesses or industry in general.  Non-structural hazards are rampant throughout the US, from high-piled storage to unsecured cabinets to furniture-blocking exits to seismically unprotected sprinkler systems.  
Medical marijuana – Our members are increasingly being asked by employers to find ways to address the implications of legalized marijuana, most significantly for medical purposes.  When there are conflicting federal and state laws on the issue, OSHA may be the most appropriate authority to address the risks legalization poses to a safe workplace.  
Health issues – The threat of aerosol transmissible diseases (ATD) and Methicillin-resistant Staphylococcus aureus (MRSA) is increasingly being seen by our members in workplaces even beyond health care facilities.  Small and medium-sized employers especially need resources made available for them on the OSHA website.
3. 	How can the agency improve its efforts to engage stakeholders in programs and initiatives?
Cooperative programs – ASSE is proud to be an Alliance partner with OSHA and has testified before Congress and others about how much we value the role of OSHA’s cooperative programs in building relationships with employers, employees and safety and health professionals that has served well OSHA’s mission to advance this nation’s commitment to safety.  As our members know from building a commitment to safety in a workplace, they cannot rely only on penalties and threats to achieve their goals.  They must also teach, build relationships and encourage both employers and employees. Continued commitment by OSHA programs that serve this same role is necessary.  While funding in the proposed FY 2011 budget to compliance assistance is not insignificant, ASSE is troubled by OSHA’s stated unwillingness to provide the needed resources to support the Voluntary Protection Program (VPP).  OSHA will not “improve its efforts to engage stakeholders” by failing to support this program.  Often, it is our members who are the ones who have convinced their management teams to commit themselves to achieving VPP status at a worksite.  The program helps them solidify and expand their employers’ commitment to safety, often not an easy thing to achieve in even the most safety-committed corporations.  ASSE understands OSHA’s intent to expand its enforcement capabilities to better reach employers not committed to safety.  But, turning its back on a cooperative program that directly helps our members do their work is a short-sighted measure.         

Professional advancement of OSHA staff – Through its Alliance, ASSE and OSHA have successfully encouraged improved involvement of OSHA staff in professional activities.  ASSE’s members value the opportunity to encourage the professional development of OSHA staff through these opportunities.  Our members fully believe that OSHA is more effective when its inspectors and other field staff have the same support for professional training, certifications and ongoing educational opportunities that they receive from their employers.  It is our understanding that OSHA does not support professional development through safety and health professional certification and continuing education opportunities.  This is a serious lapse in OSHA’s approach to its staff and improving its inspection capabilities.  We urge OSHA to support directly the professional development of its employees.

Technology – Again, our members ask that OSHA engage in a dialogue with them through the opportunities that social media now provides.  “Join Linked In, Please!!!” one member stated.  Another asks for a regular section in OSHA Quick-Takes or OSHA’s website where “Best Solutions” to specific risks can be highlighted in cooperation with an organization or an individual.  Our members want OSHA staff to do what they do to help them keep up with the need for safety and health knowledge, which is to engage in the same kind of electronic dialogue among professionals that helps our members do their work better. 
4. 	What specific actions can the agency take to enhance the voice of workers in the workplace, particularly workers who are hard to reach, do not have ready access to information about hazards or their rights, or are afraid to exercise their rights?
	Whistle blower protections – The resources OSHA has been able to give to its management of federal whistleblower protections has been lacking.  Increased resources and better communications by OSHA about the protections the program provides is needed to help give employees and SH&E professionals the confidence they need to step forward when employers fail to protect workers.

Victims’ rights – ASSE is pleased that improvements in the way victims of workplace incidents are treated are being considered by Congress in OSHA reform legislation.  We look forward to supporting those provisions.  However, in any discussions about the issue, it becomes apparent that OSHA itself could do a better job of providing information and otherwise reaching out in appropriate ways to victims without having to rely on Congress.  We encourage OSHA to ensure that its field staff is well trained in dealing with victims and families at a difficult time.  

	Employee participation requirements – Employee participation requirements should be carefully reviewed since mandates for participation often result in conflict between employer and employees as well as inefficiencies.  Many small companies cannot operate without close employee participation, and our members find that mandates can be difficult if not written along performance lines.  We urge that a performance standard approach be considered so that different kinds of employee input can be accepted as meeting the standard.  Also, employee/employer committees should be optional and involve knowledgeable volunteers.  First and second-line supervisors should be involved, and SH&E professionals should be considered neutral participants not representing management or employees but serving as technical advisors and one of the final approvals before implementation.  
5. 	Are there additional measures to improve the effectiveness of the agency's current compliance assistance efforts and the onsite consultation program, to ensure that small businesses have the information needed to provide safe workplaces?
ASSE’s member consultants face the same challenges OSHA does in reaching out to these under-staffed and under-resourced employers whose main problem in analyzing occupational safety and health risks may be their inability to take the time to understand this issue.  Through its cooperative programs, OSHA already has done a very good job in trying to reach out to small employers.  We encourage OSHA to continue these efforts.  Some other ideas that our members have suggested for OSHA to pursue include
· Partnering with the property and casualty insurance trade groups and insurance agent groups to encourage companies and agents to share OSHA’s resources with their clients.
· Creating a blog site, web link or email system through which small businesses can ask questions and receive answers and links to OSHA resources on specific topics without fear of inciting an OSHA visit. 
· Find ways to better publicize the purpose and resources of the consultation program.  Our members often find themselves the ones who tell small employers about this service.  
· Create documents and specific training programs that that are shorter and more easily understood by small businesses that do not have the time or expertise to use or understand the resources OSHA provides.  This is a common problem our members face when dealing both with OSHA resources and NIOSH research.  Throughout occupational safety and health, the simpler we all can make publications and other resources, the easier all our jobs will be.
6.   Given the length and difficulty of the current OSHA rulemaking process, and given the need for new standards that will protect workers from unaddressed, inadequately addressed and emerging hazards, are there policies and procedures that will decrease the time to issue final standards so that OSHA may implement needed protections in a timely manner?
It is likely that Congressional action is needed to address this concern.  While not the only issue that draws out the standards development process, the legal right to challenge nearly every step OSHA takes in standard setting is a daunting gauntlet that only Congress can address.  A new balance between the right to bring a lawsuit versus the ability to protect workers is needed.  

Negotiated rulemaking – Beyond Congressional action, ASSE has also called for the increased use of negotiated rulemaking to address difficult issues like PELs, which even the best resources of OSHA would face difficulty in setting without input from the entire occupational safety and health community.  While not a perfect approach, engaging more of the occupational safety and health community people directly in meaningful negotiations, works well in the voluntary consensus process and should help winnow out many of the objections to a standard, thus limiting legal challenges.    A solution is long overdue.  
 
Incorporation of voluntary consensus standards – From our members’ perspective, one the key issues challenging the ability of OSHA to move forward with standards is its inability to keep up with valuable advancements in occupational safety and health consensus standards.  The relatively rapid ability of the occupational safety and health community to come together to agree to voluntary consensus standards is fully at odds with the constraints OSHA faces in developing standards that can continue to reflect the community’s best knowledge of how to protect workers.  With some concerns, ASSE generally supported the performance-oriented approach based on setting a general requirement coupled with listing in a non-mandatory appendix of national consensus standards OSHA determines support the goal of the standard that OSHA proposed in its  Notice of Proposed Rulemaking Updating OSHA Standards Based on National Consensus Standards; Personal Protective Equipment (OSHA-2007-0044).  Balancing competing standards is one of the more difficult challenges our members face in their day-to-day work.  A solution is long overdue.  
7.   As we continue to progress through a new information age vastly different from the environment in which OSHA was created, what new mechanisms or tools can the agency use to more effectively reach high risk employees and employers with training, education and outreach? What is OSHA doing now that may no longer be necessary?
Throughout our comments are suggestions from our members to join them in the social media revolution that is occurring all around us.  They want to engage OSHA in a new level of professionalism and openness that we encourage OSHA to explore and have suggested establishing an advisory committee of safety and health professionals to help work with OSHA to establish appropriate avenues for communication and sharing of ideas.  Some more specific suggestions from our members includes
· Establish a better data base for what constitutes “high risk” and match it with injury severity and maybe frequency.  The Bureau of Labor Statistics (BLS) data base does not do this well, and injury rates within an organization are too global for SH&E professionals to rely on.  Also, linking to major incidents involving deaths or multiple injuries along with major fires tracked by the NFPA annually might contribute to a greater understanding of high risks.  
· Use social media such as blogs with RSS Feeds to announce rules, training, changes, guidance documents and other advancements.  This would allow dissemination of information in a much quicker manner.
· Reach out to young workers – teens and new workers – through Twitter and Facebook.
· Establish resources to share OSHA information and training resources through the video capabilities of cell phones, which will only expand in quality and effectiveness.  
· Our members say that OSHA’s posting of respiratory protection training videos on You Tube is an example of what most employers need – free, accurate training. “We need more of that,” they say.  
8.  	Are there indicators, other than worksite injuries and illness logs, that OSHA can use to enhance resource targeting?
Our members have a long list of suggestions for OSHA in response to this question – 
· Encourage field staff to look beyond broken regulations to system solutions.
· Take note of severity and property loss exceeding an ability to resume work or replace within a 30 day period or similar criteria.
· Keep track of high risks where the potential exists for major losses including fatalities, significant property loss and above all, community exposures with the potential for loss of life or residential structure damage.
· Take note of the frequency of change orders for construction sites.
· View “live cams” on the web for many job sites.    
· Examine local police reports for a work site
· Conduct web searches for the owner or CEO of a company.
· Conduct web searches full public financials for the company and managers.
· Examine PPE purchase orders for inappropriate conduct.  For example, respirators may be ordered once but no replacement cartridges are ordered after that. 
· Interview sub contractors after they have signed off on a site while other work is still going on.  
· Talk to state workers compensation departments for patterns they may be observing. 
· Look at how much paint is missing from some equipment to determine how equipment is being used or misused as well as maintenance records.
· Hire field staff who have worked for a living in high risk occupations.  They know how to talk to workers in those fields.  
· Consider conducting surveys of the stakeholders that allow them to provide anonymous information about what weaknesses they see in an industry are and where they need help. This would allow OSHA to support the stakeholders’ needs in the area of leading indicators activities. 
· Finally, as one member said, “There are lots of professionals who present on leading and lagging indicators - ask a few of them.”  In other words, OSHA staff’s involvement in the occupational safety and health community would help familiarize them with the latest approaches our members use to deal with this same issue.  
9.   In the late 1980s, OSHA and its stakeholders worked together to update the Permissible Exposure Limits (PELs) (exposure limits for hazardous substances; most adopted in 1971), but the effort was unsuccessful. Should updating the PELs be a priority for the agency? Are there suggestions for ways to update the PELs, or other ways to control workplace chemical exposures?
As we have already said above, it is unacceptable that OSHA cannot update its permissible exposure limits (PELs).  Some date to the 1960s, and most responsible employers protect their workers far beyond OSHA’s levels.  As we said above, OSHA should lead an effort to bring stakeholders together to discuss ways to move forward.  ASSE has repeatedly urged use of the negotiated rulemaking process by OSHA in rulemaking that might begin with PELs where there is ready agreement.  As an alternative, we have urged that legal protections be given to standard development issues to develop limits through voluntary consensus process.  Though a difficult issue, neither OSHA nor any of us in the occupational safety and health community can shirk the responsibility to move forward towards PELs that reflect the advances in understanding exposure risks.

What is troubling is that the long delay in dealing with this issue gives many of our members the impression it may be too late for OSHA to deal with exposure limits.  In practice, they value whatever resources they can find to help them protect workers on the job, including American Council of Industrial Hygiene (ACGIH) threshold value limits (TLVs), NIOSH’s relative exposure limits (RELs) and their own companies’ exposure limits.  They have already moved beyond OSHA’s capabilities on this issue and are working towards integrating control banding and the guides being used in the European Union.  If and when OSHA proceeds in addressing PELs, it will have to approach the issue from the perspective of the future, not the past.   

Individual Member Comments

Finally, the following is an accumulation of some of the more heartfelt comments our members shared with us in response to this opportunity.  
· “OSHA needs to work with us to make our work place a safer place, not just look for something so we can be fined. I feel like OSHA is looking for money not safety.” 
· “I had an OSHA inspection last week and it lasted all day.  Inspector was looking for anything and everything he could fine.  It was getting to the point where he was not going to leave until he found some things. This is not the way to help with safety.” 
· “I have seen several OSHA offices with violations industry would get nicked. They should be spending more time chasing those small "shadow" businesses which make the rest look bad and which the regulators use as examples….”
· “I just have a slight rub with small business.  The fact is, the majority of employees work for small businesses.  Yet, small businesses are the ones that get the “passes”.  Many OSHA standards are watered down because of the economic impact that the standard may have on the business – money is king and trumps safety.  And – small business is much less likely to have the services of a safety and health pro.  And finally, small business is much less likely to be inspected by OSHA, and even if they are, inspectors slap them on the wrist, if they do anything.  I am not against small business – I am for employees…  Let’s make sure that OSHA hears that.”  
· “OSHA today is broken.”
· “(T)ell them (that) they have to realize that there is a limit to what progress they can make as a government agency through regulations and enforcement.  OSHA can provide needed leadership to move safety and health progress beyond that but they have to credibility to make that happen…OSHA has to start acting as though all stakeholders are important.”
· “The only comment I have is that if OSHA wants to enhance employers’ efforts, they need to continue their outreach and partner approach of the past. If they pure the advertised approach of heavy fines and Gotcha attitude, employers will pull in their horns and hunker down and we will return to the old OSHA that no one trusted and avoided and that will be disastrous for all.”
· “Cooperative programs are good and should remain well funded.”
· “Have the area offices and CSHOs reach out to groups and meet with groups like ASSE chapters at the local level.”

Conclusion

Again, ASSE appreciates this opportunity to share the thoughts of its members and looks forward to future opportunities to join with others in the occupational safety and health community to talk about the issues that keep us from achieving our common goal of protecting this nation’s employees from workplace safety, health and environmental risks.  
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