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February 7, 2006

Representative David Simmons

Chairman

Judiciary Committee

1301 The Capitol

402 South Monroe Street

Tallahassee, FL 32399-1300

Via E-mail – david.simmons@myflorida.gov
RE:  Opposition to HB 129

Dear Chairman Simmons:

On behalf of the 1200 members of the American Society of Safety Engineers (ASSE) who live and work in Florida and strive daily to keep workplaces safe, the Society urges you and the Committee to reject HB 129, the bill that would make it a felony for employers to have policies that would bar guns from their property.  

Our members are safety, health and environmental (SH&E) professionals who are given the responsibility to make sure workers are able to go home safe and healthy from their jobs each day.  Guns on company property – even if only in the trunks of cars – make that responsibility much more difficult.  

ASSE's key concern is the heightened threat of violence in the workplace that comes with easier accessibility to guns on company grounds.  In 2003 workplace homicides increased faster than any other cause of a worker fatality.  The risks are even wider, though.  Many of our members work for companies with significant investments in complex safety systems to guard against explosions and reactions involving dangerous chemicals, gases and petroleum products.  A bullet fired in such a workplace, however unintentional, could be a source of ignition that results in hazards not only to workers in a facility but to the community at large.  

To guard against these risks and comply with legal responsibilities under federal and common law, companies establish safety rules they have determined are needed to protect workers, their own property and the communities around their facilities.  These rules may include barring guns from the property.  HB 129 presumes that the Florida legislature knows better than these companies how to manage these individual risks.  HB 129, if passed, would result in the absurdity of company owners facing felony charges for carrying out their long-standing responsibilities under the law to protect their workers and the surrounding community, as the attached ASSE Workplace Violence Survey and White Paper explains in detail.    

If passed, HB 129 will mean that individual employers have lost the right to determine what safety measures are necessary to protect their workers.  Our members will have their professional ability to give advice to employers undermined.  And Florida workplaces will be less safe.  ASSE urges this Committee not to trample on the rights and protections of many for the self-interest of the few.    

With 30,000 members, ASSE is the largest SH&E professional membership organization and, having been established in 1911, is also by far in existence the longest.  More information on ASSE can be found at www.asse.org.

Sincerely,

Jack H. Dobson, Jr., CSP

President

cc:  jc.planas@myfloridahouse.gov
kevin.ambler@myfloridahouse.gov 
dennis.baxley@myfloridahouse.gov 
fred.brummer@myfloridahouse.gov 
anitere.flores@myfloridahouse.gov 
michael.grant@myfloridahouse.gov 
jeff.kottkamp@myfloridahouse.gov 
sheri.mcinvale@myfloridahouse.gov 
joe.pickens@myfloridahouse.gov 
curtis.richardson@myfloridahouse.gov 
dennis.ross@myfloridahouse.gov 
andy.gardiner@myfloridahouse.gov
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Executive Summary
This White Paper summarizes the results of a joint survey project on current programs and policies to prevent and mitigate workplace violence. Members of the Risk and Insurance Management Society  (RIMS) and the Risk Management/Insurance (RM/I) Division of the American Society of Safety Engineers (ASSE) were surveyed in the Fall of 1998. 

The responses found that about half of the organizations have implemented programs to address workplace violence by improved hiring techniques, security measures and no-weapons policies. Most respondents, however, noted that they had not done a formal workplace violence risk assessment. We also found that most all believed there was insurance coverage for workplace violence incidents.

The White Paper identifies seventeen specific findings to assist risk managers and safety professionals in developing and implementing a workplace violence prevention and mitigation strategy. 

Background
Numerous surveys confirm the Bureau of Labor Statistics’ report on the rising number of violence incidents in the workplace. The increase is due to a broadened definition of workplace violence that now includes homicides, physical attacks, rapes, aggravated and other assaults, threats, intimidations, coercion, all forms of harassment and any other act that creates a hostile work environment.

The costs of workplace violence are both financial and emotional. The Department of Justice found that 21,300 assaults and violent acts in the workplace resulted in days off from work. The National Safe Workplace Institute estimates that the cost to employers in missed days of work and legal fees was $4.2 billion in 1992.

Workplace violence incidents cause more than a financial toll. Employees witnessing violent acts in the workplace report increased levels of stress and lower morale, which may lead to decreased productivity and increased absenteeism and turnover.

The U.S. Department of Labor lists the occupations most at risk for murder as being taxicab drivers or chauffeurs, gas station attendants, retail clerks, police officers, and fast food and lodging services personnel. Risk is determined by the number of workers killed in relationship to the number employed in the field. (This explains why postal workers, who get the most bad press but who number in the millions, do not appear on the list anywhere.)

Workplace violence is more than homicide. Harassment is the leading form of on the job workplace violence with 16 million workers being harassed each year. Other violent acts can include stalking, threats, inappropriate communication, trespassing, telephone and e-mail harassment, property defacing, invasion of privacy, and confining or restraining victims.

Where Does the Liability Lie?
Employers have a general duty to “furnish to each employee, employment, and a place of employment that is free from recognized hazards that are causing, or likely to cause, death or serious harm to the employee” under federal and state OSHA regulations. Under the theory of respondeat superior, an employer is vicariously liable for any actions committed by its employees within the scope of their employment. That means the employer can be held liable even if it did nothing wrong. The employer is liable for actions of the employee when the employee is working, even if the employee is not acting within company policy.

An employer may be liable for failing to provide adequate premises safety and security measures after they have been notified of a potential danger. A property owner may be held responsible for a third party assault occurring on the premises if the assault was foreseeable under the circumstances and the property owner did not provide adequate security measures.

Employers may also be held liable on the ground of negligent hiring or negligent retention of an employee who has a known propensity for violence. Employers have a common law duty to exercise reasonable care when hiring and retaining workers and can be held liable for employees’actions both within and outside the scope of employment where the employer knew or should have known that the employees posed a risk to others.

Most importantly, the United States Supreme Court recently rendered an opinion that stated that an employer is subject to vicarious liability to a victimized employee for an actionable hostile environment created by a supervisor with immediate (or successfully higher) authority over the employee. This recent opinion greatly increased the liability for employers in dealing with workplace violence.

The Role of the Media 
Workplace violence incidents are news. They are national news when guns are used. Media attention is focused on the workplace, the management, employees and family members of the employees. Neighboring businesses that know nothing about you are interviewed. The amount of actual fact as opposed to misinformation garnered as news is one of the biggest frustrations. The pre-loss principle of avoidance has new meaning when it comes to workplace violence and the resulting media attention.

As risk managers and safety professionals, we must acknowledge the role of the media in several ways and use this opportunity to prepare for and prevent workplace violence. Anticipate reporters questions, such as “who, what, when, where, why and how.” Keep in mind that:

· Media attention is often negative.The actual facts are often grim and tragic. Reporters are usually not looking for what was done correctly, they are looking for mistakes.

· Some reporters may focus more on what was done wrong than what was done right.

· Media attention is uncomfortable. We are not used to being in the spotlight and have little practice in dealing with reporters. 

· The media may focus on past incidents and show what may and may not be found to be precursors to later events.

· Media attention to workplace violence has been attributed to and has contributed to “copy cat” incidents where another person with a propensity to harm is provided with a scenario that is repeated in a similar manner.

· The media may return later for follow-up interviews. If the original incident was significant, they may be back to interview the management and employees and see what has been changed. 

Workplace Violence Prevention Resources 

We have seen a considerable increase in resources available to risk managers and safety professionals in addressing and preventing workplace violence. Almost all risk management, safety and human resources associations have published articles on workplace violence prevention. In addition, there are numerous websites now available for statistical information, sample policies and programs, training seminars and crisis management assistance. We have prepared a brief bibliography of resources that can be found in Appendix A.

RIMS and RM/I Division of ASSE Joint Project
The Risk and Insurance Management Society and the Risk Management/Insurance Division of ASSE realized the pervasiveness of the workplace violence problem, and have cooperatively developed this White Paper to address this important issue. 

The Survey
RIMS and RM/I ASSE developed a survey that was sent to 1,000 randomly selected risk management professionals and RIMS members, and 500 randomly selected safety professionals who were members of the RM/I Divison of the ASSE during the fall of 1998. The survey format was modeled on a similar survey of human resources professionals published in 1996.

The purpose of this RIMS and RM/I ASSE survey was to assess the (a) general awareness and (b) prevention techniques used by risk managers and safety professionals to avoid and/or mitigate workplace violence incidents. We received 299 responses for a 20 % participation rate. The complete tabulated survey results can be found in Appendix B.

Survey Results
Workplace Violence Incidents: 41% of the respondents indicated that the number of workplace violence incidents has stayed about the same, while 31% of the respondents indicated that no incidents have occurred. However, 58% indicated that employees have expressed fear that violence may occur at work.

Training: Over half (58%) of those organizations surveyed have provided training to help identify warning signs leading to potentially violent behavior. Training was provided by human resources departments (24%), safety departments (14%), risk management departments (13%), security departments (13%), and legal departments (3%).

Recognition and Coping Methods: To help prevent violence in the workplace, more than half (58%) of the respondents refer potentially violent employees to their employee assistance programs. Forty percent offer training to managers to identify warning signs of violent behavior and 35% provide employee training on conflict resolution. Only 24% offer training to non-management employees to identify warning signs of violent behavior.

Formal Risk Assessments: Almost three-quarters of the respondents (70%) have not undergone a formal risk assessment of the potential for violence in the workplace. Nearly two thirds (62%) of the respondents indicated that their organizations have a written policy in place addressing violent acts in the workplace.

Written Programs: A very high percentage (82%) indicated that their organizations have a written policy addressing weapons on the work premises.

Post Incident Actions: After a violent incident has occurred in the workplace, only 5% of the employers surveyed allow employees to take liberal leave following an incident; however, 55% offer counseling for employees not directly involved in the incident. Other steps include aiding employees in job relocations elsewhere (31%), aiding employees in job relocations within the organization (25%), and offering counseling for victims (22%).

Background Investigations: Only 49% of the respondents indicated that a thorough background investigation of prospective employees was done. Only 4% of the respondents indicated a psychological test was done as a standard part of the hiring process for all potential employees. The following techniques were used (Chart 1):

Use of Identification: One-third of all respondents do not require the wearing and display of identification badges! A little more than one-third (39%) issue photo ID’s to their employees, while only 31% require visitors to wear a badge. Chart 2 shows a summary of the types of security measures organizations have implemented.

Security Measures: Security measures were implemented as a preventative measure according to 53% of the respondents, and 19% attributed the implementation as a result of recommendations made by their risk management/safety department. Most of the respondents have relied on the advice of other risk managers/safety professionals to assist them with the implementation of their organizations’ workplace violence prevention programs. Seminars and outside consultants were also good resources to assist with these programs. The majority of the respondents (58%) have added a check-in or sign-in desk to screen visitors.

Insurance Coverage: Only 5% of the respondents believed they had no insurance coverage for their organizations’ workplace violence exposures. Chart 3 identifies sources of coverage.

Of those companies that have experienced workplace violence incidents, only 6% stated that there was no insurance coverage for the incidents. 

Measures and Recommendations to Prevent and Reduce Losses
The results of this survey reveal that even though the number of incidents of violence in our respondents’ workplaces have stayed the same, employees are still very concerned about workplace violence occurring at their workplaces. What can we do about this concern?

Officers and Directors
1.  Establish a Workplace Violence Prevention Policy: First and foremost, the upper management of any organization needs to promote a clear anti-violence corporate policy by addressing the issue in a formal written policy that must be distributed and discussed with all employees. 

This policy should establish the company’s zero tolerance position on violence and display strong commitment against violence. This includes the aggressive behavior of a “star performer” which is sometimes tolerated by management at the expense of other employees. This policy should be added to existing procedures that address interaction with employees—everything from hiring practices to termination. Upper management must also provide the necessary resources (such as a budget and time to conduct meetings) to implement and carry out prevention programs.

2.  Establish and Maintain Security Policies: Upper management also needs to maintain effective grievance, security, and harassment policies. Companies which maintain these policies report fewer incidents of violence, less harassment, fewer stress-related illnesses, and more job satisfaction. Empathetic management skills should be encouraged, as authoritarian leadership styles tend to promote higher rates of on-the-job violence. A supportive, harmonius work environment should be fostered which allows employees to be empowered. 

Human Resources Managers
3.  Examine and Improve Hiring Practices: Human Resources (HR) managers should closely examine their hiring practices. They should examine employment applications and verify them for accuracy. Forty-three percent of all job applications contain misinformation.

4.  Implement Pre-screening Techniques: HR personnel must hire selectively or pre-screen applications for behavorial abnormalities. (To avoid creating other liabilities, be sure to comply with the provisions of the Americans with Disabilities Act (ADA) and other employment standards.) It is very important to screen new employees, too; specifically, check previous employment references. A startling statistic from our survey revealed that less than half of our respondents conduct thorough background checks of prospective employees.

5.  Utilize Background Checks: Background checks can be an invaluable tool for employers to use to receive important information from past employers, criminal and motor vehicle records, and credit reports. Psychological tests are another invaluable tool that employers can use to “weed out” those employees that have a propensity for violence. It is alarming that only 4% of the respondent organizations use this tool.

6.  Encourage Employees to Report Threats or Violent Behavior: Employees should be encouraged to report potentially violent situations or threats made against themselves or others. There should be no fear of retaliation for providing this information. Consider a confidentiality policy and a “need to know” approach if an employee reveals an order of protection or restraining order that names the workplace. All threats of violence should be investigated in a manner similar to harrassment prevention guidelines.

7.  Establish Termination Policies: Avoid keeping employees on the payroll if they are negligent with assigned responsibilities. Termination policies and procedures should be established. Terminate with care; the potentially violent should feel they were cared for while employed. Terminate at the end of a shift; do not allow laid-off/fired employees to return to the work area.

8.  Provide Post-Termination Counseling: A good way to help a terminated employee is to provide personal counseling for laid-off/fired employees.  An Employee Assistance Program (EAP) can be a very important tool that HR personnel can use to diffuse a potentially violent situation both for current employees and ex-employees. Offer EAPs to help employees locate confidential counseling services for financial, legal, personal or emotional problems.

Risk Management and Safety Departments
9.  Train all Employees in the Warning Signs of Aggressive or Violent Behavior: Another way that employers can deal with workplace violence is by providing training to employees to assist them in identifying warning signs leading to potentially violent behavior. Our survey revealed that the human resources department has done the majority of this training; however, we believe that the risk management and/or safety department also need to take a more active role in this training. The following training programs should be implemented:

· Provide training to all levels of management and employees regarding the overall initiative.

· Develop a staff training program for personal safety as well as the safety of others.

· Train managers in interpersonal skills. 

10.  Train Management in Threat Assessment and De-escalation Techniques: The training given to management needs to be broader than that given to staff to address such issues such as “people skills,” conflict resolution including de-escalation techniques, handling  of performance reviews, promotions, use of disciplinary actions, and certain recognition factors to which they should be sensitive.  Train supervisors to identify possible perpetrators and educate supervisors about prevention techniques. Training should be provided to persons assigned to the threat management team so that they are capable of carrying out their function of reducing the impact of trauma or acts of violence. 

11.  Conduct a Formal Workplace Violence Risk Assessment: Employees are assets that need to be protected, and the risk management and safety departments need to become more actively involved in implementing programs to reduce the number of workplace violence incidents. 

Formal risk assessments (also called vulnerability audits) must be done by risk managers and safety professionals to determine their organizations’ potential for violence in the workplace. Risk assessments can involve the use of employee surveys, focus groups, or existing committees as a means of gaining knowledge of what the general attitudes/perceptions are in the workplace. Part of this risk assessment should include analyzing the work environment. Look at how employees treat each other and how management treats subordinates. Promote harmony in work groups, and encourage teamwork and supportiveness among co-workers.

12.  Increase Security As Needed: As a result of these risk assessments, the risk management and safety departments should also make recommendations for security measures that the organizations may implement to prevent workplace violence. Increase security measures such as improved interior/exterior lighting, alarms around the premises, interior and exterior surveillance cameras, establishment of restricted areas, door controls, and security guards. Another good security measure is to have employees move vehicles close to the building if they are staying after usual work hours; they should also be escorted to their cars when they leave the building.

13.  Contingency Planning: Risk managers should set up a contingency plan detailing how the company will respond during and after a violent incident. However, before a violent act occurs, a threat management team that reports directly to top management should be established. This team would be activated in the event of an incident. The team can be part of an overall crisis management team or a special group with a focus on workplace violence. Part of the threat management team’s responsibility should be to adopt a threat-of-violence notification system. Such a policy should include a way for employees to give confidential information concerning threats or other dangers.

14.  Crisis Management and the Media: Minor workplace events can become the evening news lead story on a slow news day. Risk Managers note that crisis management plans that include a media spokesperson are worth the time and effort getting them into place. A good crisis management plan also means that there has been a serious position taken by management to respond appropriately and in a timely manner to a workplace violence event. Consider using loss lesson techniques to apply recent news events to your organization. How would you have handled it? What should we do to change or upgrade our workplace violence prevention program and crisis management plan? For example, one common finding in recent events was the lack of a drill or practice of an emergency event.

15.  Review Insurance Coverages and Verify Coverages and Exclusions: It appears that most of our respondents understand that some type or types of insurance coverage will cover workplace violence incidents. However, it is recommended that all risk managers discuss their workplace violence exposure concerns with their insurance brokers to determine exactly which policies cover which exposures. Both the brokers and the risk managers should read the insurance contracts thoroughly to confirm that their policies will cover workplace incidents, and to identify any exclusions that may affect these types of exposures.

16.  Identify Your Defensive Strategy: Lastly, risk managers and safety professionals should identify other defense strategies. These include: 

Take no unnecessary risks.

· Look for ways to avoid events that could become violent.

· Have a workplace violence prevention plan. Recognize there is a potential for violence and be prepared with a response plan. Essentially the plan should be a procedural guide for what to do in the event of given scenarios. The plan should be constantly reviewed and updated, as needed.

· Develop liaisons with local police agencies, legal counsel, and consultants in the area of threat management.

· Establish a case or incident tracking system for the purposes of documenting incidents to assist in the review and improvement of your workplace violence prevention plan.

Conclusion
The probability of a workplace violence occurrence in your organization may be low, high, or somewhere in the middle; that is up to you and your top management to determine. Addressing the problem of workplace violence is simply the right thing to do. An organization’s decision regarding the extent of investment into the prevention and post incident response management should be based on the organization’s value system dealing with risk. It is up to us, as risk managers and safety professionals, to assure that our organizations are well equipped to manage these events and the risks they present.

Post Script: Prior to the completion of this paper in the summer of 1999, several tragic events took place including the Columbine High School (Littleton, CO), stock trading firms (Atlanta, GA), Jewish Community Center (Los Angeles, CA), a manufacturing facility (Seattle, WA) and the Federal Express employee (Honolulu, HI) shootings. Of interest to risk managers are the inevitable lawsuits arising from the various theories of liability outlined in this paper and others that will come to light. We encourage all risk managers and safety professionals to conduct a risk assessment and a vulnerabilty audit and act upon the findings. It is in the best interest of everyone to try and prevent such senseless tragedies.
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Purpose: The purpose of this survey was to assess the general awareness and prevention techniques used by risk managers and safety professionals to avoid and/or mitigate workplace violence incidents. All information is confidential.

Definition: For the purpose of this survey, workplace violence is defined as any incident, at the workplace or in the course of employment, where an employee is verbally threatened and/or physically harmed by another employee, a client or customer, a member of the general public, or a family member (as in domestic disputes).

Response Tallies: There were 299 total responses received. Not all questions were answered on all forms returned. The computer forms used were tallied at the Arizona State University Testing Service, Tempe, AZ.  

RESPONSES

1.  Since January 1, 1995, how has the number of workplace violence incidents at your organization changed?


41% of responses indicated that it has stayed about the same


31% of responses indicated that no incidents have occurred


22% of responses indicated that it has increased; while

  6% of responses indicated that it has decreased

2.  Since January 1, 1995, have employees at your organization expressed fears that violence may occur at work?


58% indicated that "Yes" the employees have expressed the fear of violence


28% indicated that "No" the employees have not expressed the fear of violence; and


14% "Don't know" if employees have expressed this fear

3.  Has your organization provided training to help you identify warning signs leading to potentially violent behavior?


58% indicated that "Yes" their organization has provided training


38% indicated that "No" their organization has not provided training


  4% indicated that they "Don't know"

4.  If you answered "Yes" to Question 3, who provided the training?


Human Resources Department
72


Safety Department

41


Risk Management Department 
40


Security Department

40


Legal Department

9

5.  Does your organization provide any of the following services for employees to help prevent violence in the workplace?


Refer potentially violent employees to an EAP



165


Offer training to managers to identify warning signs of violent behavior
120


Provide employee training on conflict resolution



104


Offer training to employees to identify warning signs of violent behavior
73

6.  Has your organization undergone a formal risk assessment of the potential for violence in the workplace?


70% responded "No"


16% responded "Yes"


14% responded "Don't know"

7.  Does your organization have a written policy in place addressing violent acts in the workplace?


62% indicated that "Yes" a policy was in place


30% indicated that "No" a policy was not in place


8% indicated that they "Don't know" if a policy is in place

8.  If you answered NO to Question 7, do you plan to implement one in the next year?


41% said that they "Don't know" if a policy was to be implemented


34% said that "Yes"; a policy would be implemented


25% said that "No"; a policy was not planned

9.  Does your organization have a written policy addressing rules and regulations about weapons on the premises?


82% indicated that "Yes" they do have a written policy


14% indicated that "No" they do not have a written policy


4% "Don't know" if they have a written policy

10.  Does your organization thoroughly investigate the background of potential employees?


49% indicated that a thorough investigation is done


41% indicated that a thorough investigation was not done


10% did not know if a thorough investigation was done

11.  If you answered "Yes" to Question 10, what techniques do you use?


Reference check





129


Previous work history including reasons for dismissal

115


Criminal background check



105


Motor vehicle record check



86


Education records (degree verification)


79


Military discharge information



55


Credit check





44

12.  Does your organization require psychological testing as a standard part of the hiring process for all potential employees?


92% indicated that a psychological test was not done


  4% indicated that a psychological test was done


  4% indicated that they did not know if a psychological test was done

13.  What steps does your organization take to help employees after a violent incident has occurred in the workplace:


Offer counseling for employees not directly involved in the incident
167


Aid employees in job relocations elsewhere



94


Aid employees in job relocations within organization


76


Offer counseling for victims




65


Offer counseling to the victim's family



44


Offer counseling to the aggressor/assailant



40


Allow employees to take liberal leave after an incident

15

14.  What types of security measures has your organization implemented?


Added a check-in or sign-in desk to screen visitors
175


Installation of access card entry system

144


Limiting public access to all/portions of the building
135


Increasing lighting on grounds and/or parking lots
129

