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Compliance Issues, OSHA Policy Letter, Fall Protection and Restraint, Competent/Qualified Person Training, Lockout/Tagout, Application of the ANSI/ASSE Standards and a Published Legal Opinion

ASSE members and OSH professionals should have significant interest in two recently released letters of interpretation from the U.S. Occupational Safety and Health Administration (OSHA). The Society has received and reviewed these letters and is sharing them to the membership along with some additional materials.

Issue #1.  An issue addressing the OSHA response to a letter from the International Safety Equipment Association (ISEA) seeking clarification on fall protection and competent/qualified person training, as well as technical issues affecting snaphooks and carabiners. The training issue is significant for any ASSE member or OSH professional who deals with issues related to fall protection/restraint. In the Society’s view, the OSHA letter substantiates the need for high-caliber training and the emphasis on the ANSI/ASSE Z359.2 and Z490.1 standards is significant. 


  

Issue #2.  The second issue involves OSHA’s response to a letter from the ANSI/ASSE Z244 Lockout/Tagout (LOTO) Committee seeking clarification on LOTO and the use of alternative control methods:




         

The Society realizes these are complex issues and offers the following background information that ASSE members can use to make risk-assessment-related decisions.  

· A legal opinion offered by ASSE legislative counsel in Washington, DC (Adele Abrams and Gary Visscher). This legal opinion addresses both the fall protection and LOTO OSHA letters.  




· A chart created by ISEA that addresses the fall protection training issues.




· ASSE is offering a webinar on LOTO and Z244 on Nov. 20. This webinar should be of interest to any member or OSH professional with interest in LOTO, control of hazardous energy, and the need for synergy between the federal requirements and the ANSI/ASSE Z244.1 standard.

https://learn.asse.org/products/ansiasse-z2441-the-control-of-hazardous-energy-lockout-tagout-and-alternative-methods

· The applicable ANSI/ASSE standards are:

ANSI/ASSE A10.32-2012 Personal Fall Protection Used in Construction and Demolition Operations

ANSI/ASSE Z359.2 – 2017 Minimum Requirements for a Comprehensive Managed Fall Protection Program

ANSI/ASSE Z490.1-2016 Criteria for Accepted Practices in Safety, Health and Environmental Training

Tech briefs on these standards as posted at ANSI/ASSE Tech Briefs

Next steps for OSH professionals:

1. Review the two OSHA letters of interpretation.

2. Review the legal opinion written by ASSE legislative counsel.

3. Evaluate your employer’s/client’s LOTO-related programs with a focus on control of hazardous energy and alternative means of compliance.

4. Evaluate fall protection/restraint programs with an emphasis on the issue of competent/qualified person training.

5. If applicable, obtain the relevant ANSI/ASSE standards

6. If applicable, discuss enforcement/compliance personnel within your organizations.

[bookmark: _GoBack]The goal of this technical update is to help OSH professionals prevent worker fatalities and incidents. Please contact Tim Fisher with the Society [TFisher@ASSE.Org] for additional information on these subjects.
Letter from OSHA to Ed Grund _ 170906.pdf
U..S. Department of Labor Occupational Safety and Health Administration
Washington, D.C. 20210

Reply to the attention of:
SEP 0 6 2017 oy

Edward V. Grund, CSP, P.E.
Chairman, Z244 ASC

520 N. Northwest Highway
Park Ridge, IL 60068

Dear Mr. Grund:

Thank you for your December 9, 2016 letter to the Occupational Safety and Health Administration
(OSHA) regarding 29 CFR 1910.147, and the copy of the newly revised American National
Standards Institute/American Society of Safety Engineers (ANSI/ASSE) 7244.1-2016 Standard,
Control of Hazardous Energy - Lockout, Tagout And Alternative Methods.

On behalf of the Z244 Accredited Standards Committee, you asked that OSHA consider the
following:

ANSI Request: Adopt the ANSI Z244.1 (2016) consensus standard by announcing that
rulemaking will occur in the very near future to revise and update the existing federal standard, (29

CFR 1910.147).

OSHA Response: OSHA plans to issue a Request for Information (RFI) to collect information
on modernizing and updating the standard. When the RFI is issued, we encourage interested
parties to submit comments to the docket. You can track the status of the RFI on the Department

of Labor’s regulatory agenda,
https://www.reginfo.gov/public/do/eAgendaViewRule?publd=201610&RIN=1218-AD00

ANSI Request: Link to the Z244 Committee from the following OSHA site:
http://www.osha.gov/SLTC/controlhazardousenergy/index.html. The link for the Z244
Committee is: http://www.asse.org/7244 html.

OSHA Response: OSHA currently lists that Z244 Committee on the “Other Resources” tab,

https://www.osha.gov/ST. TC/controlhazardousenergy/otherresources.html. ASSE suggested that
we use http://www.asse.org/standards/ as the link. OSHA cannot link to the standard directly, as

it is constrained from linking to a website offering a standard for sale.

ANSI Request: Replace references to the Z244.1-2003 version with the newer 2244.1-2016
version. OSHA references the Z244.1-2003 version in a number of locations on the OSHA
website. The Z244 committee believes that the new standard provides a level of protection
superior to the earlier version and that references be updated to the current consensus standard.

OSHA Response: We will update our website to the current version as appropriate. Please let us
know of specific occurrences you have found.

ANSI Request: We request clarification in regards to OSHA's enforcement position if an
employer is complying with newly revised ANSI Z244.1-2016 Standard. The question is if
OSHA will address the subject of Alternative Methods and Advanced Control Systems in a
manner that acknowledges the necessity of using options other than conventional lockout or tagout
to control hazardous energy as based upon the results of 2 risk assessment?





OSHA Response: OSHA has not comprehensively compared each provision of the ANSI
Z244.1-2016 Standard with the parallel provisions in OSHA standards, and the Agency has not
determined whether, in all cases, compliance with specific provisions of ANSI 7244.1-2016
would constitute compliance with the relevant OSHA standards. However, when an OSHA
standard prescribes a practice, design, or method that provides a requisite level of employee
protection, employers may not adopt an alternative gpproach that provides a lesser level of
employee protection. Ifthe ANSI standard, through use of a risk assessment, allows employers to
use alternative protective methods in situations where OSHA standards require the
implementation of machine guarding or lockout/tagout, the alternative approach may not comply
with 29 CFR 1910.147, the OSHA standard on Control of Hazardous Energy.

Thank you for your letter and for your continued interest in occupational safety and health. Ihope
you find this information helpful. Should you require additional assistance, please contact Blair
Thompson in the Office of Engineering Safety, at (202) 693-2299.

Sincerely,

Y

William G. Perry, CIH, Director
Directorate of Standards and Guidance
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ANSI ACCREDITED STANDARDS COMMITTEE
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December 9, 2016

Dr. David Michaels

Assistant Secretary of Labor/OSHA

U.S. Department of Labor/Occupational Safety and Health Administration
200 Constitution Avenue, N.W.

Washington, DC 20210

TECHNICAL UPDATE AND INFORMATION
ANSI/ASSE 7224.1-2016 — CONTROL OF HAZARDOUS ENERGY
REVIEW OF THE NEW STANDARD AND SUGGESTED ACTION ITEMS

Dear Assistant Secretary Michaels:

As the Chairman of the ANSI accredited Z244 Control of Hazardous Energy Lockout,
Tagout and Alternative Methods Committee, | take great pleasure in presenting you, on
behalf of the Z244 Committee, with a copy of the newly revised ANSI/ASSE Z244.1-2016
Standard, Control of Hazardous Energy — Lockout, Tagout And Alternative Methods.

As you and the Agency are more than aware, lockout/tagout continues to be a significant
occupational safety and health issue in the United States. The 2016 ANSI Standard,
developed over several years, contains the most recent thinking and knowledge on this
subject by a diverse, technically talented, and interest balanced consensus group, which
includes OSHA. | am certain you will be interested to read the technical differences
between the current 29 CFR 1910.147 standard and the more timely ANSI/ASSE Z244.1
standard.

Please note that much has changed since the 1989 OSHA lockout and tagout standard used
the 1982 ANSI Z244.1 standard as its cardinal reference document when developing the
rule. We are aware that the 1910.147 standard has been in the top ten most frequently cited
standards for 20 years. It suggests that there may be more impacting this pattern than simple
employer disregard. We think recognition, use, and support of the Z244.1 Standard, by
OSHA, would assist the Agency in its mission of preventing worker related fatalities and
injuries.

The National Technology Transfer and Advancement Act of 1995, PL 104-113 was signed
into law on March 7, 1996. One of the primary goals of the Act is that federal regulatory
agencies are highly encouraged to use technical standards developed and adopted by
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voluntary consensus standards bodies, as opposed to using government-unique standards
without adequate review and research. In 1998, the Office of Budget and Management
(OMB) Circular A-119 reiterated that the National Institute of Standards and Technology
(NIST) is responsible for coordinating conformity assessment activities, and requires that
NIST report annually to OMB on the progress that federal agencies have made toward
using voluntary standards.

Of importance is that Section 12(d) of PL 104-113 directs Agencies to use voluntary
consensus standards in lieu of government unique standards except where they are
inconsistent with law or otherwise impractical. With the release of the newly revised
Z244.1 Standard, it would seem that this is an opportune time for OSHA to adopt the new
standard and support our contention that the document is not inconsistent with existing law
or otherwise impractical.

In our opinion, the new ANSI Z244.1 (2016) Standard is significantly more protective,
more reflective of current technology, and directly supports sound safety practices in
American manufacturing. A few examples where ANSI Z244.1 is more protective (there
are others):

e The ANSI standard addresses risk in terms of acceptability rather than the
theoretical state of “zero” that is representative of regulatory thinking.

e The ANSI standard requires risk assessment for the use of energy control
alternative methods and provides guidance for execution.

e The ANSI standard defines numerous legitimate reasons (annexes) where lockout
or tagout is not an acceptable solution for energy control.

e The ANSI standard defines criteria for safely using advanced control systems for
energy control.

e The ANSI standard addresses “management of change.”
e The ANSI standard legitimizes alternative methods for thermal, molten materials
processing and radiation energy sources where industry best practices are

appropriate and conventional lockout/tagout is not feasible.

e The ANSI standard requires a justification analysis and risk assessment when using
alternative methods.
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The 2244 ASC is also asking for your consideration of the following:

1.

We request that OSHA move to adopt the ANSI Z244.1 (2016) consensus standard by
announcing that rulemaking will occur in the very near future to revise and update the
existing federal standard, (29 CFR 1910.147).

We request that the Z244 Committee be linked to the following OSHA site:
http://www.osha.gov/SLTC/controlhazardousenergy/index.html. The link for the
Z244 Committee is: http://www.asse.org/Z244.htm.

OSHA references the Z244.1-2003 Standard in a number of locations on the OSHA
website. Our view is that the Z244.1-2016 Standard provides a level of protection
superior to the earlier version and that references be updated to the current consensus
standard.

We request clarification in regards to OSHA's enforcement position if an employer is
complying with newly revised ANSI Z244.1-2016 Standard. The question is if OSHA
will address the subject of Alternative Methods and Advanced Control Systems in a
manner that acknowledges the necessity of using options other than conventional
lockout or tagout to control hazardous energy as based upon the results of a risk
assessment?

The Z244 ASC looks forward to your response to these proposals and questions. If you
should have any questions or require further information, please contact Lauren
Bauerschmidt or Tim Fisher, with the Secretariat staff of the American Society of Safety
Engineers (ASSE). Their contact information is attached.

Let me conclude by noting that the ANSI/ASSE Z244 ASC would be pleased to work with
you and your standards writing staff in the future. We appreciate your time and look
forward to hearing a positive response to our inquiry.

Sincerely Yours,

Edward V. Grund, CSP, P.E.
Chairman, Z244 ASC



http://www.osha.gov/SLTC/controlhazardousenergy/index.html

http://www.asse.org/Z244.htm
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/244 COMMITTEE
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December 12, 2016

U.S. Occupational Safety and Health Administration

OSHA Docket Office, Technical Data Center, Room N-2625
U.S. Department of Labor

200 Constitution Ave. N.W.

Washington, DC 20210

ANSI/ASSE 7244 ASC - ADDRESSING OSHA LOTO PROPOSAL
[Docket No. OSHA-2012-0007], RIN 1218-AC67
Standards Improvement Project-Phase 1V

OSHA Docket Office:

This comment is submitted by the American National Standards Institute Accredited Z244
Committee for the Control of Hazardous Energy — Lockout, Tagout and Alternative
Methods (ANSI/ASSE Z244 ASC). This comment addresses the proposed language in the
October 4" Federal Register announcement amending Subpart J of 1910--General
Environmental Controls, Control of Hazardous Energy (Lockout/Tagout) in 29 CFR
1910.147.

The ANSI/ASSE 7244 ASC has been in existence since the early 1970’s. The committee
is the author and source for the long-respected ANSI/ASSE Z244.1 Standard, which has
been revised several times over its forty plus years of history. The ANSI/ASSE 7244 ASC
is providing technical comment addressing language in the October 4™ Standards
Improvement Project and specifically the proposed change in the Federal standard
addressing removal of the term unexpected from the standard.

...According to its terms, the lockout/tagout standard applies to servicing and
maintenance operations ""in which the unexpected energization or startup of the
machines or equipment, or the release of stored energy could cause injury to
employees” (Sec. 1910.147(a)(1)(i) (emphasis in original)). Because OSHA
believes the term unexpected has been misinterpreted to exclude some
operations where employees are subject to injury from startup or the release of
stored energy, the Agency is proposing to remove the word from Sec.
1910.147(a)(1) and several other places it appears in the standard (Sec. Sec.

1|Page
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1910.147(2)2)(iii)(A), @)A3)(0), (b), (©)(1), (©)(4){) ((4), and in Appendix
A)...

Z244 Position: The Z244 ASC opposes the proposal for the removal of the word
unexpected from the Federal standard for the following reasons:

1. The proposal is not consistent with terminology that has been used in business and
industry for decades. When the original OSHA Lockout/Tagout standard was
published in 1989, much of the language was taken from the existing 1982 Z244.1
Standard. Both Z244.1 and the Federal standard included the term unexpected as
noted below:

1910.147(a)(1)(i) This standard covers the servicing and maintenance of
machines and equipment in which the unexpected energization or start-
up of the machines or equipment, or release of stored energy, could harm
employees. This standard establishes minimum performance
requirements for the control of such hazardous energy.

1910.147(b) Servicing and/or maintenance. Workplace activities such as
constructing, installing, setting up, adjusting, inspecting, modifying, and
maintaining and/or servicing machines or equipment. These activities
include lubrication, cleaning or unjamming of machines or equipment
and making adjustments or tool changes, where the employee may be
exposed to the unexpected energization or startup of the equipment or
release of hazardous energy.

The concern is that this inconsistency is going to lead to confusion and
misinterpretation for occupational safety and health professionals implementing the
standard, managing LOTO-related programs and activities, and/or using voluntary
national consensus standards, such as Z244.1. (This standard is also recognized by
the Federal government in a wide range of documents and materials.) The proposal
runs counter to common terms used in business and industry. The Z244 ASC is not
aware of any data or significant anecdotal materials warranting changing a term
used throughout business and industry.

2. The proposal does not meet Public Law 104-113 (Morella Amendment to the
National Technology Transfer and Advancement Act of 1996) or the Office of
Management and Budget Circular A-119 Federal Participation in the Development
and Use of Voluntary Standards, since it does not take into account current LOTO
best-practice documents, such as the newly approved ANSI/ASSE Z244.1 (2016)

2|Page
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Standard. That is why it is critical that governmental agencies such as OSHA
continue to operate in accordance with established public policy such as the
documents cited above in our letter. The goals of these public policy documents
are:

a. Eliminate the cost to the Government of developing its own standards
and decrease the cost of goods procured and the burden of complying
with agency regulation.

b. Provide incentives and opportunities to establish standards that serve
national needs.

c. Encourage long-term growth for U.S. enterprises and promote
efficiency and economic competition through harmonization of
standards.

d. Further the policy of reliance upon the private sector to supply
Government needs for goods and services.

The Z244 Committee operates under ANSI accreditation, with the American
Society of Safety Engineers as its secretariat. ASSE publishes a white paper that
addresses the use of consensus standards by governmental agencies, titled “Position
Statement on the Role of Consensus Standards and Governmental Regulations in
Occupational Safety and Health.” The white paper is included as an attachment
and provides solid rationale for why governmental agencies, such as OSHA, should
actively participate in the development of voluntary national consensus standards
such as the newly revised ANSI/ASSE Z244.1 Standard.

. This change is inconsistent with the intent of the original ANSI Z244.1 Standard
where unexpected was intentionally used to differentiate where energy was used
during thousands of productive tasks that are not done under isolation
circumstances. When the 2016 ANSI Z244.1 standard was announced for review
and comment via public review numerous times, the Z244 ASC did not receive any
comments regarding the term “unexpected” and how it is viewed by US industry.

The proposal runs contrary to the concepts and goals of risk assessment. OSHA
appears to be suggesting that their CHSOs (Compliance Safety and Health Officers)
are over-burdened in having to evaluate eleven factors associated with warning
device application. We contend that modern manufacturing requires the evaluation

3|Page
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of complex situations where unique applications of energy control are both
necessary and risk acceptable. The zero-risk blanket approach is outdated and in
conflict with current safety management practice. The recent revision of Z244.1 is
based on this tenet: the risk assessment guides hazardous energy control techniques
and not one-size-fits-all.

The ANSI/ASSE 7244 Accredited Standards Committee recommends that the OSHA
proposal to remove unexpected from the current Lockout/Tagout rule not proceed any
further. We suggest that more data and information is needed on the technical
implementation aspects of removing unexpected before this proposal goes any further. The
Z244 ASC would be pleased to assist OSHA with such a research initiative since such
information could be of use in creating effective and efficient LOTO programs.
Furthermore, it is now time for OSHA to begin the process of revising the entire 1910.147
standard where comprehensive improvements can be made involving stakeholders.

Finally, we also would cordially and respectfully suggest that OSHA play a more
participative role on the Z244 Committee since the insight and regulatory knowledge of
OSHA would blend well with the wealth of subject matter expertise of its members
committed to safeguarding the occupational safety and health of workers.in future revisions
of the standard.

Respectfully Submitted on Behalf of the ANSI/ASSE Z244 ASC.:
Ed Grund, CSP, PE
Chair, ANSI/ASSE 7244 ASC

Copy To: ANSI/ASSE Z244 Committee Members
ASSE Standards Development Committee
ASSE LOTO Contact List

Attachments: ANSI/ASSE Z244.1-2016 American National Standard

ANSI Z244.1 Historic Standards and Reports
ASSE Consensus Standards Position Statement
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AN ANSI ACCREDITED STANDARDS DEVELOPING ORGANIZATION
520 N. Northwest Highway e Park Ridge, IL 60068

847/699-2929 - Phone
847/296-9221 - Fax

October 30, 2017

Regulatory Brief and Legal Opinion
OSHA Enforcement & ANSI/ASSE Standards
By Adele L Abrams, Esg., CMSP and Gary L. Visscher, Esq.
Law Office of Adele L. Abrams P.C.

Two recent “Letters of Interpretation” (LOI) issued by the Occupational
Safety & Health Administration (OSHA) address differences between
OSHA’s formally codified safety standards and the American National
Standards Institute (ANSI) voluntary consensus standards that address the
same issues. This analysis reviews OSHA’s position in the two situations, as
stated in its two Letters of Interpretation (LOI). It also addresses legal
considerations for employers, safety professionals, and others when faced
with situations where OSHA’s mandatory standards and Voluntary Consensus
Standards (VCS) differ, which occurs more often than some realize.

As a practical matter, many OSHA standards are outdated because they were
originally drawn from 1960s-era ANSI and other VCS, but have not been
updated to reflect improvements in technology or recognition of more
protective “best practices” that are memorialized in the consensus standards.
It can take a decade or more for OSHA to update a binding standard, and such
updates often result in extended litigation or even rescission by Congress
under the Congressional Review Act (as occurred with OSHA’s ergonomics
standard and its more recent “continuing violation™ rule).

By contrast, the Standards Development Organizations (SDOs), such as
ASSE, ASTM, ASME, and NFPA, which serve as secretariat for various
consensus standards, have more flexibility to update their VCS as warranted.
Consensus standards also must be reviewed periodically to determine if they
are still relevant, necessary and accurate, after eliciting public input and
considering any negative feedback.
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Therefore, for safety and health practitioners seeking world-class performance
in safety and health management, it is advisable to consider all applicable
VCS as well as the binding and enforceable OSHA requirements when
establishing safety and health protocols and policies. Adherence to VCS will
also be helpful in meeting safety and health management program criteria
(e.g., ANSI Z10 or ISO certification systems), and will be more consistent
with international requirements for companies operating on a global scale.
However, as discussed below, when the standards come into conflict,
clarification is needed to ensure that there is synergy between what the
employer puts into practice under the VCS and what OSHA enforcement
personnel expect for compliance purposes.

OSHA'’s Walking-Working Surfaces Rule & ANSI/ASSE Z359

The first Letter of Interpretation (LOI, August 31, 2017, sent by OSHA
Deputy Assistant Secretary Loren Sweatt to Daniel K. Shipp, President,
International Safety Equipment Association — not yet posted on
www.osha.gov), pertains to OSHA’s recently-issued general industry
standard on Walking — Working Surfaces (29 CFR 1910, subparts D and 1).
That rule took effect, in most regards, on January 17, 2017, with training
provisions due effective May 17, 2017, and further provisions relating to fixed
ladders having extended implementation dates.

“Proof Testing” of Snaphooks & Carabiners

In a January 18, 2017, letter to OSHA, the International Safety Equipment
Association (ISEA) questioned the meaning and intent of two provisions in
the standard. One is a provision in 29 CFR §1910.140, which details the
requirements for personal fall protection systems. Subsection (c)(8) of
§1910.140 states that the “gate strength of snaphooks and carabiners must be
prooftested to 3,600 pounds in all directions.” ISEA’s letter noted that “proof
testing” each snaphook and carabiner could itself compromise the strength of
the each such unit. Further, ISEA noted that ANSI/ASSE Z359.12-2009
specifies that such devices be capable of withstanding a minimum load of
3,600 pounds, but does not require that each device be individually proof
tested. ASSE is the secretariat for ANSI/ASSE Z2359.12-2009, and many other
ANSI reference materials, which are available for purchase and downloading
at: http://www.asse.org/departments/standards/fall_protectionarrest z359/ .




http://www.osha.gov/

http://www.asse.org/departments/standards/fall_protectionarrest_z359/
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When issuing the Walking-Working Surfaces standard, OSHA stated that the
final rule drew many provisions from national consensus standards, including
ANSI-ASSE Z359, which was referenced extensively in the preamble to the
final rule. In the 2017 Letter of Interpretation (LOI), OSHA stated that it
agreed with the concern raised by ISEA, stated: “OSHA intended to be
consistent with ANSI/ASSE Z7359.12.” The agency plans to publish a
technical amendment to the standard.

Therefore, as a practical matter, employers can raise this as a defense if they
opt not to proof test their devices and in this way avoid damage that could put
workers at risk. Until such time as a definitive technical amendment is offered,
however, OSHA can still issue citations. The affirmative defense of “greater
hazard,” coupled with reference to the LOI, would be a basis for vacating any
enforcement action or, in the alternative, classifying it as de minimis, which
means that no civil penalty would be assessed and the citation would not serve
as a predicate for repeat violations in the future.

“Qualified Person” Trainer Criteria

ISEA’s request for interpretation also questioned the meaning and intent of
the term “qualified person,” as used in the final rule to describe which
individuals may provide employee training on fall protection under the new
standard. 29 CFR §1910.30 (a)(2). A “qualified” person, according to the
OSHA final rule, is “a person who, by possession of a recognized degree,
certificate, or professional standing, or who by extensive knowledge, training,
and experience has successfully demonstrated the ability to solve or resolve
problems related to the subject matter, the work, or the project.” 29 CFR
§1910.21.

ISEA questioned how the requirement for training by a “qualified person” in
the new OSHA general industry standard harmonizes with the requirement in
the Construction Fall Protection Standard that training be provided by a
“competent person.” 29 CFR §1926.503(a). In addition, ISEA requested
clarification on whether persons who meet the criteria for “competent person”
in the ANSI/ASSE Z359 standard (ANSI/ASSE Z359.2-2017, §4.8) would
meet the OSHA standard’s requirement that training be provided by a
“qualified person.”
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The provisions applicable to qualification of fall protection trainers in the
ANSI/ASSE consensus standard are considerably more comprehensive and
detailed than the definition of “qualified person” in the binding OSHA
standard. ANSI/ASSE Z359.2-2017 advises that trainers shall be familiar
with the typical fall hazards, standards, and equipment used in the industry,
and states that training shall be customized to the industry and/or employer
based on needs assessment. The ANSI standard also requires that the training
include some evaluation of the knowledge and skills of the trainees “through
written testing and performance assessments.” (ANSI/ASSE 7359.2-2017
(§4.8). In addition, ANSI/ASSE Z359’s requirements for a competent person
includes having a person with responsibility and authority to stop work and
take corrective action to mitigate fall hazards, reviewing and approving fall
protection procedures, verifying that fall protection systems have been
installed and inspected, and verifying that training has been completed.
(ANSI/ASSE Z359.2-2017 (84.4)).

In response to the ISEA request, OSHA stated that, “OSHA will consider that
a trainer who is a designated competent person and meets all of the
qualifications for trainers and competent persons in ANSI/ASSE standards is
a ‘qualified person’ for purposes of the final rule [29 CFR §1910.21 (b) and
§1910.30(a)(2)].”

It is worth noting that OSHA’s acknowledgment that a competent person
under the ANSI/ASSE standard meets the requirements for a “qualified
person” under the OSHA rule, as stated in the LOI, is contrary to the agency’s
usual distinction between how those two terms are used. The difference
between the two terms has usually been that a “qualified” person is someone
with a degree or certificate and knowledge to design or assess the issues and
protections needed, whereas a ‘“competent person” is one who has the
knowledge to identify hazards and the authority to address them.

OSHA’s LOI accepting a “competent person” designation in accordance with
the ANSI/ASSE standard as meeting the “qualified” person requirement in the
standard somewhat removes that distinction. The Letter of Interpretation also
reinforces the comparability of the two terms by stating that the requirement
that training be provided by a “qualified person” in the general industry
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Walking — Working Surfaces standard is consistent with the Construction Fall
Protection Standard, 81926.503 (a)(2), which requires that training be
provided by a “competent person.” Therefore, once again, the LOI can be
used as part of an employer’s defense, in the event that OSHA questions the
criteria used to select the designated individual serving as a “qualified
person,” as long as the ANSI/ASSE consensus standard provisions are met.

OSHA’s LOTO Standard & ANSI/ASSE Z244.1

The second recent OSHA Letter of Interpretation pertains to ANSI/ASSE
Z244.1-2016, Control of Hazardous Energy-Lockout, Tagout And Alternative
Methods and OSHA’s Lockout/Tagout standard, 29 CFR §1910.147 et seq.
(LOTO). ASSE is also the secretariat for this LOTO voluntary consensus
standard and more information is available at: http://www.asse.org/ansi/asse-
2244-1-2016-the-control-of-hazardous-energy-lockout-tagout-and-
alternative-methods/.

In a December 12, 2016, letter to OSHA, the chair of the ANSI/ASSE Z244
Standard Committee requested that that OSHA: (1) announce the initiation of
rulemaking to adopt the most recent Z244 standard as the OSHA standard, or
(2) clarify OSHA’s enforcement position to provide that if an employer is
complying with the newly revised ANSI/ASSE Z244.1-2016 standard, that
this would be deemed to be in compliance with the OSHA LOTO standard.

An important issue regarding protecting workers and controlling unexpected
release of energy is the flexibility that employers in various industries and
operations have to design and implement methods of protection that are
appropriate to the risk involved. The Forward to the 2016 edition of the
ANSI/ASSE Z244.1 consensus standard states: “With the increased use of risk
assessment and advancing technologies, there are now conflicting views on
the requirements for how and when to control hazardous energy.... As
technology advances, better alternative methods can be developed to keep
employees from harm. If the static standard is followed, the employees may
be exposed to greater risks than if more current standards or technology is
used as alternative methods of protection.”



http://www.asse.org/ansi/asse-z244-1-2016-the-control-of-hazardous-energy-lockout-tagout-and-alternative-methods/

http://www.asse.org/ansi/asse-z244-1-2016-the-control-of-hazardous-energy-lockout-tagout-and-alternative-methods/

http://www.asse.org/ansi/asse-z244-1-2016-the-control-of-hazardous-energy-lockout-tagout-and-alternative-methods/
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Consistent with the statement in the 2016 Standard’s Forward, the most recent
version of ANSI/ASSE Z244 provides for alternative methods to “traditional”
lockout/tagout control of hazardous energy, and includes twenty-four
Annexes providing for alternative methods, most of which pertain to specific
industries or operations.

OSHA’s LOTO standard, §1910.147 et seq., was issued nearly 30 years ago
(in 1989) and has not been updated or revised since that time despite the many
technological advances in hazard mitigation and identification of safer work
practices. In 2015, OSHA placed its outdated LOTO standard on its
Regulatory Agenda, as a rule under consideration and review for
improvement, with a Request for Information (RFI) slated for September
2016. However, this never occurred prior to the end of the Obama
administration, and the agency’s July 2017 Regulatory Agenda still includes
review of the LOTO rule, but the timeline for a Request for Information to be
initiated is now April 2018.

Despite this, in its September 6, 2017, response to the ANSI Z244 chairman’s
letter issued by William G. Perry, CIH (OSHA’s Director of Standards and
Guidance), OSHA declined to take either of the requested actions, and has
declined to move forward with rulemaking to adopt the ANSI standard, nor
did it agree to adopt as an enforcement policy the position that compliance
with the 2016 ANSI/ASSE standard would be deemed compliance with the
OSHA LOTO standard. The LOI is not yet published on OSHA’s website.

In response to the request to announce rulemaking to adopt Z244.1-2016,
OSHA’s LOI referenced the forthcoming 2018 RFI, and encouraged the Z244
Committee to participate in that proceeding. In response to the request to
allow compliance with the ANSI/ASSE standard to be deemed compliance
with the OSHA standard, OSHA stated that while it had not comprehensively
analyzed Z244.1-2016, to the extent that the standard allowed employers to
use alternative protective methods, the alternative approach may not comply
with 29 CFR 1910.147.

Despite OSHA'’s rejection of the requests for the agency to recognize the
updated ANSI standard, ANSI/ASSE Z244.1-2016 almost certainly points the
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way ahead for changes to the OSHA LOTO standard under the new
administration as it undertakes comprehensive regulatory review and
streamlining. Not only does the ANSI/ASSE standard reflect the consensus of
a very wide range of companies, organizations, labor representatives, and
safety experts, but federal laws, including the Occupational Safety and Health
Act of 1970, require agencies undertaking rulemaking to use such consensus
standards when conducting rulemaking.

The National Technology Transfer and Advancement Act of 1995, Public
Law 104-113, provides that agencies “shall use technical standards that are
developed or adopted by voluntary consensus standards bodies,” except when
doing so “is inconsistent with applicable law or otherwise impractical.” In a
similar vein, section 6 (b)(8) of the Occupational Safety and Health Act of
1970 states, “Whenever a rule promulgated by the Secretary differs
substantially from an existing national consensus standard, the Secretary shall,
at the same time, publish in the Federal Register a statement of the reasons
why the rule as adopted will better effectuate the purposes of this Act than the
national consensus standard.”

The use of and reliance on Voluntary Consensus Standards is also set forth as
government policy in OMB Circular A-119, which requires that “federal
agencies must use voluntary consensus standards in lieu of government-
unigue standards in their procurement and regulatory activities, except where
inconsistent with law or otherwise impractical.” The OMB Circular also
provides that if an applicable voluntary consensus standard exists in an area
where the agency seeks to regulate, the agency should use the consensus
standard as the basis for a proposed rule rather than starting from scratch or
adopting a differing approach.

ANSI/ASSE Z244.1-2016 may also be useful to employers who may be
interested in seeking a variance, under section 6 (d) of the OSH Act, to allow
alternative protections to the LOTO standard. Although the provision on
variances was considered an important provision of the OSH Act when the
law was passed by Congress in 1970, it has not been widely used, in large part
because of substantive and procedural obstacles to obtaining a permanent
variance. One of the major such obstacles is that the employer seeking the
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variance must show that the alternative protections proposed “are as safe and
healthful as those which would prevail if he complied with the standard.” 29
U.S.C. 655 (d).!

However, in April 2016 OSHA granted a permanent variance from the LOTO
standard, to Nucor Steel Connecticut, Inc., for an alternative process which
the plant wished to use for cleaning rollers used to shape steel bars and rods.
The operation involved did not fall within the LOTO standard’s “minor
servicing exception,” and so the company sought a variance to allow use of a
series of administrative controls and technologies that would ensure that
rollers could not be re-started outside of the employee’s control.

Although the process to secure a variance took nearly two years, OSHA
eventually approved the alternative to LOTO, with the additional requirement
that the company submit to OSHA an annual evaluation, including results of
quarterly inspections and functionality tests of the alternative system and
procedures.

Although the ANSI/ASSE Z244 standard was not a basis for accepting the
variance in that case, the work of this ANSI/ASSE Z244 Standards
Committee, and particularly the emphasis on and the technical work included
in the Z244.1-2016 update, may provide a roadmap for others to seek a
variance from the 1989 standard, until such time as OSHA undertakes its RFI
and modifies its antiquated LOTO rule.

Finally, it is critical to bear in mind that while OSHA standards dictate the
minimum actions needed to avoid citations and civil penalties, they do not
ensure a safe workplace and in many instances, are far less protective and
technically correct than the provisions of many consensus standards, which
are more current and reflect best practices for industrial operations. OSHA’s
pantheon of regulations has many gaps as well, and it can take many years for

t According to a list of applications maintained on the OSHA website, over 47 years OSHA has granted a
dozen permanent variances, while nearly 20 times that number were either denied or withdrawn without
approval. The low probability of success has also no doubt discouraged many other employers from
seeking a permanent variance. However, in some instances, variances granted by OSHA because the basis
for changes to the underlying standard at issue, such as the revision of its commercial diving standard
several years after the agency granted a variance supported by multiple diving companies and associations.
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the agency to be responsive to emergent hazards. Therefore, OSHA can use
its powers under the General Duty Clause (Section 5(a)(1) of the OSH Act),
to fill these gaps.

OSHA cannot directly cite an employer for failure to follow a VCS that has
not been incorporated by reference into a mandatory standard. Under the
Administrative Procedure Act, 5 U.S.C. 8551 et seq., OSHA also must
designate which version of a VCS it has incorporated, to the extent that any
consensus standard has been included in the regulatory text and not just
OSHA'’s preamble discussion.

But, where OSHA does not have a standard on point to address a hazardous
condition to which employees of the employer are exposed, and there isa VCS
that outlines how to feasibly mitigate the hazard, OSHA can use that as a
reference to satisfy one prong of its burden of proof (feasibility of abatement).
In addition, if the employer has participated in standard setting, or its trade
group has, knowledge of the consensus standard may be imputed to the
employer (via “industry recognition”) to demonstrate that the cited condition
constituted a “recognized hazard” — another necessary prong to support a
GDC citation.

In addition, even if OSHA cannot bind an employer to follow a more
protective consensus standard, if an injury occurs and there is a tort action for
personal injury or wrongful death, the plaintiff often will introduce evidence
of consensus standards as practices that — if followed by the defendant — could
have prevented or mitigated the harm. On the other hand, employers who go
beyond adherence to OSHA’s 20" Century-vintage protections and can
demonstrate implementation of more recent consensus standards, this can be
evidence of due diligence that can insulate the company and its safety
practitioners from civil or even criminal liability. Prudent OSH practice calls
for going beyond minimum compliance and exercising due diligence to
conform to advanced safety and health protections to the maximum extent
feasible.
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Current Construction regs for 1926.502 – Fall Protection Systems: Criteria and Practices





		

Proposed rule regs for 1910.140 – Fall Protection Systems



		1926.502(d)(8)

		Proposed 1910.140(c)(11)



		Horizontal lifelines shall be designed, installed, and used, under the supervision of a qualified person, as part of a complete personal fall arrest system, which maintains a safety factor of at least two.

		Horizontal lifelines: (i) Must be designed, installed, and used under the supervision of a qualified person; and (ii) Must be part of a complete personal fall arrest system that maintains a safety factor of at least two.







		1926.502(d)(15)(ii)

		Proposed 1910.140(c)(13)



		[installation of anchorages must be designed, installed and used…] under the supervision of a qualified person.

		Except for window cleaner’s belt anchors, which are covered under paragraph (e) of this section, anchorages must be capable of supporting at least 5,000 pounds (22.2 kN) for each employee attached, or must be designed, installed, and used under the supervision of qualified person as part of a complete personal fall protection system that maintains a safety factor of at least two.







		1926.502(d)(19)

		Proposed 1910.140(c)(17)



		
Personal fall arrest systems and components subjected to impact loading shall be immediately removed from service and shall not be used again for employee protection until inspected and determined by a competent person to be undamaged and suitable for reuse.

		personal fall protection system or its components subjected to impact loading must be immediately removed from service and must not be used again for employee protection until a competent person inspects it and determines that it is undamaged and suitable for re-use







		1926.502(k)(1)



		The fall protection plan shall be prepared by a qualified person and developed specifically for the site where the leading edge work, precast concrete work, or residential construction work is being performed and the plan must be maintained up to date.









Definitions 

Final (as of 11/2016) 1910.140 (General Industry)

Competent person means a person who is capable of identifying hazardous or dangerous conditions in any personal fall protection system or any component thereof, as well as in their application and uses with related equipment.

Qualified means a person who, by possession of a recognized degree, certificate, or professional standing, or who by extensive knowledge, training, and experience has successfully demonstrated the ability to solve or resolve problems relating to the subject matter, the work, or the project. (same as construction regs)



Construction  (1926,32) (Construction)

Competent person means one who is capable of identifying existing and predictable hazards in the surroundings or working conditions which are unsanitary, hazardous, or dangerous to employees, and who has authorization to take prompt corrective measures to eliminate them.

Qualified means one who, by possession of a recognized degree, certificate, or professional standing, or who by extensive knowledge, training, and experience, has successfully demonstrated his ability to solve or resolve problems relating to the subject matter, the work, or the project. (same as general industry regs)






More about the new definitions of competent and qualified

		

Competent person. OSHA proposes to define a ``competent person'' to 

mean a person who is capable of identifying hazardous or dangerous 

conditions in any personal fall protection system or any component 

thereof, as well as in their application and uses with related 

equipment.



The definition is essentially the same as the one in OSHA's general industry powered platform standard (Sec. 1910.66), but it differs from the definition of competent person in OSHA's construction industry standard at Sec.  1926.32.



It also differs from both the ANSI/ASSE Z359.0-2007 and ANSI/ASSE A10.32-2004 national consensus standards in that the national consensus standards, like OSHA's construction industry definition, define a competent person as one who has the ``authority to take prompt corrective action'' to eliminate the hazards 

in the surroundings or working conditions.



OSHA's proposed definition does not require the competent person to 

have the authority to take prompt corrective action because the Agency 

believes that the competent person assigned to inspect personal fall 

protection systems serves a role different from that of the person that 

typically is designated as the competent person on construction jobs. 



In general industry the competent person will most likely be an outside 

contractor that specializes in fall protection, and which both designs 

the system, and provides training, usually at a remote location. It is 

unlikely that an outside contractor would be granted authority over 

work operations and, thus, OSHA believes the definition proposed allows 

the employer more flexibility in designating an appropriate competent 

person.

		

Qualified. The proposed definition of ``qualified'' describes a 

person who, by possession of a recognized degree, certificate, or 

professional standing, or who by extensive knowledge, training,\8\ and 

experience has successfully demonstrated the ability to solve or 

resolve problems relating to the subject matter, the work, or the 

project. 



The proposed definition is consistent with the definition in 

the OSHA's construction industry standards at Sec.  1926.32(m), and the 

shipyard employment standard for PPE at Sec.  1915.151(b). It is also 

consistent with the definition being proposed today for the general 

industry standards in subpart D, Walking-Working Surfaces.



The definition differs from that used in the general industry standard at 

Sec.  1910.66 [powered platforms]. Specifically, the definition in Appendix C of Sec.  1910.66 requires that the qualified person have a degree, certification or professional standing and (as opposed to ``or'') also have extensive knowledge, training, and experience. To meet the definition, a person would most likely need to be an engineer; this is not the case with the definition proposed in this standard.



Like the definition in the construction and the shipyard employment rules, OSHA is emphasizing the need to be qualified in the subject matter--personal fall protection systems which, in some cases, may involve their design and use. 



As long as the individual meets the elements of the definition, he or 

she may be considered a qualified person for the purpose of subpart I. 

The proposed definition is also identical to that used in the national 

consensus standard, ANSI/ASSE A10.32, but differs from ANSI/ASSE 

Z359.0-2007 standard which also appears to require that the qualified 

person be an engineer. The language proposed here will ensure 

consistency with the definitions in OSHA's fall protection rules for 

construction and shipyard employment.
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U.S. Department of Labor Occupational Safety and Health Administration
S P Washington, D.C. 20210

Reply to the attention of:

AUG 31 2017

Mr. Daniel K. Shipp, President
International Safety Equipment Association
1901 N. Moore St.

Arlington, VA 22209

Dear Mr. Shipp:

Thank you for your January 18, 2017, comments and questions regarding the Occupational
Safety and Health Administration’s (OSHA) final rule revising and updating the general industry
Walking-Working Surfaces and Personal Protective Equipment (Fali Protection Systems)
Standards (29 CFR part 1910, subparts D and I). As you know, OSHA published the final rule
on November 18, 2016, and it became effective on January 17, 2017.

This response constitutes OSHA's interpretation only of the requirements and questions
discussed in your letter and may not be applicable to any questions your correspondence does not
address. We apologize for the delay in response.

Issue/Question 1: The final rule requires the gate strength of snaphooks and carabiners be “proof
tested” to 3,600 lbs. in all directions (§1910.140(c)(8)). OSHA’s requirement differs from
American National Standards Institute/ American Society of Safety Engineering (ANSI/ASSE)
7359.12-2009, which specifies that these devices be capable of withstanding a minimum load of
3,600 pounds, but does not require testing each snaphook and carabiner. Proof testing the gate
strength of each snaphook and carabiner could potentially damage the devices and make them
unusable. International Safety Equipment Association (ISEA) does not believe OSHA intended
to require gate strength testing of each snaphook and carabiner, and requests that OSHA issue a
technical correction or letter of interpretation clarifying the requirement.

Answer: You are correct that OSHA did not intend to require testing the gate strength of each
snaphook and carabiner. Rather, OSHA intended to be consistent with ANSI/ASSE 7359.12.
Therefore, OSHA intends to issue a technical amendment explaining that the gate strength of
snaphooks and carabiners must be capable of withstanding a minimum load of 3,600 pounds
without the gate separating from the nose of the snaphook or the carabiner body by more than
0.125 inches.

Issue/Question 2: The final rule requires that a “qualified” person train workers on fall hazards
and fall protection equipment (§1910.30(a)(2)). The final rule differs from the OSHA
Construction Fall Protection and ANSI/ASSE Z359.2 — 2017, Minimum Requirements for a
Comprehensive Managed Fall Protection Program standard. The Construction Fall Protection
Standard requires that a “competent person” provide fall protection training (§1926.503 (a)(2)).

The ANSI/ASSE Z359.2 — 2017 standard requires that:





o Trainers shall be familiar with the typical falling objects, regulations, standards and the
equipment used in the industry they are instructing. The training provided shall be
customized to the industry and/or employer according to the needs assessment; and

* Trainers shall evaluate the fall protection knowledge and skills of trainees through
written testing and performance assessments (ANSI/ASSE 7359.2 — 2017 (§4.8)).

ANSI/ASSE 7359.2 - 2017 also establishes responsibilities for competent persons, which
include:

Stopping work and taking corrective action to mitigate fall hazards;

Preparing, updating, reviewing and approving fall protection procedures;
Specifying the selected fall protection systems that workers must use;

Verifying that fall protection systems have been installed and inspected; and
Verifying that training has been completed before allowing an employee to work on
elevated walking-working surfaces (ANSI/ASSE 359.2 — 2017 (§4.4)).

Under ANSI/ASSE Z359.2 — 2017, does a fall protection trainer who also is designated as a
competent person meet the final rule’s requirements of a “qualified person” who trains workers
in fall hazards and fall protection equipment (§1910.30(a)(2))?

Answer: The final rule requires that employers ensure a “qualified person” trains workers about
fall hazards and fall protection equipment (§1910.30(a)(2)). The final rule defines qualified
person as one who “by possession of a recognized degree, certification, professional standing, or
who by extensive knowledge, training and experience has successfully demonstrated the ability
to solve or resolve problems relating to the subject matter, the work or the project”

(§1910.21(b)).

Although the final rule’s language on training requiréments is not identical to the Construction
Fall Protection Standard, OSHA believes the two standards are consistent. The Construction Fall
Protection Standard requires that a “competent person”' provide fall protection training
(§1926.503(a)(2)), but also specifies that the competent person must be “qualified” in various
aspects of the training’s subject matter (emphasis added). The construction standard’s definition
of “qualified” is identical to the final rule (§1926.32(m)).

ISEA also asks whether fall protection trainers in ANSI/ASSE Z359.2 — 2017, who also are a
designated competent person at the work site, meet the final rule’s definition of a qualified
person who trains workers on fall hazards and fall protection equipment. As ISEA mentioned,
§4.8 of ANSI/ASSE Z395.2 — 2017 specifies that trainers must be familiar with typical fall
hazards and fall protection equipment. In addition, §5.1.4 of that ANSI/ASSE standard requires
that trainers conducting fall protection and rescue training meet the requirements in ANSI/ASSE
7490.1-2016 Criteria for Accepted Practices in Safety, Health and Environmental Training.
ANSIASSE Z490.1-2016 establishes qualifications for safety and health trainers, including

! The construction standard defines a competent person as a person who is “capable of identifying existing and
predictable hazards in the surroundings or working conditions which are unsanitary, hazardous, or dangerous to
employees, and has the authorization to take prompt corrective measures to eliminate them” (§1926.32(f)).





subject matter expertise, training experience and delivery skills (§5.1). Specifically, the
ANSI/ASSE standard requires that safety and health trainers have “an appropriate level of
technical knowledge, skills or abilities in the subjects they teach” (ANSI/ASSE Z490.1-2016,
§5.1.1). Explanatory information states that trainers can develop their knowledge, skills, abilities
and competence “through training, education and/or experience” (ANSI/ASSE Z490.1-2016,
E5.1.1 and E5.1.2), which generally is consistent with the language in the final rule’s definition
of qualified person. In addition, ANSI/ASSE Z490.1-2016 includes training qualifications that
the final rule does not specifically mention. For example, §5.1.3 of the ANSI/ASSE standard
requires that trainers maintain their training skills by participating in continuing education,
development programs, or experience related to their subject matter expertise and delivery skills.
Also, the ANSI/ASSE standard requires that trainers must be competent in training delivery
techniques and methods appropriate to adult learning (ANSI/ASSE Z490.1-2016, 5.1 2).

The ANSI/ASSE Z359.2 — 2017 standard also establishes requirements for competent persons,
which every employer must have (§4.4). According to §4.4.1 of the ANSI/ASSE standard, a
competent person is responsible for the immediate supervision, implementation, and monitoring
the fall protection program. Those responsibilities include:

¢ Conducting a fall hazard survey to identify all potential fall hazards before workers are
exposed to them,;

» Identifying, evaluating, and imposing limits on workplace activities to control exposure
to fall hazards;

» Preparing, updating, reviewing, and approving fall protection procedures, including

reviewing and updating procedures when workplace activities change;

Specifying the selected fall protection systems in written fall protection procedures;

Verifying that fall protection systems have been installed and inspected;

Implementing and monitoring rescue procedures;

Participating in investigation of all falls off elevated surfaces;

Verifying that fall protection training of each worker has been completed;

Inspecting fall protection equipment;

Inspecting damaged equipment; and

Stopping work immediately and taking prompt corrective measures to mitigate fall

hazards if it is unsafe to proceed with the workplace activities (§4.4.2 — 4.4.1 5).

To carry out those responsibilities, ANSI/ASSE Z359.2 — 2017 requires that competent persons
have training that includes:

Applicable fall protection standards and regulations;

Surveying fall hazards;

All equipment and practices applicable to the scope of work;

Inspecting fall protection equipment components and systems;

Assessing fall protection systems and components to determine whether they are safe for
use; and

e Implementing fall protection and rescue procedures (§5.3).





Looking at the entirety of the trainer and competent person requirements in ANSI/ASSE 7490.1-
2016 and ANSI/ASSE Z395.2 — 2017, OSHA will consider that a trainer who is a designated
competent person and meets all of the qualifications for trainers and competent persons in
ANSVASSE standards is a “qualified person” for purposes of the final rule (§§1910.21(b) and
1910.30(a)(2)). The expertise and knowledge that ANSI/ASSE Z490.1 — 2016 (§5) requires fall
protection trainers to possess (i.c., subject matter expertise, training experience, and technical
knowledge in the subjects they teach acquired through training, education, and/or experience;
and participation in continuing education) satisfies the requirement in the final rule that trainers
at least have “extensive knowledge, training and experience” in fall protection (§1910.21(b)). In
addition, the responsibilities that ANSI/ASSE Z359.2 — 2017 (§4.4) requires competent persons
to perform and the extensive training they must have (§5.3) clearly indicates that a competent
person has “ability to solve or resolve problems relating to the subject matter, the work, or the
project” that the final rule requires (§1910.21(b)).

Thank you for your interest in occupational safety and health. I hope this letter has been helpful
in understanding OSHA’s position on the final rule and these subjects. Additional information
about the final rule is available on OSHA’s website at https://www.osha.gov/walking-working-
surfaces/index.html. OSHA’s requirements are set by statute, standards, and regulations.
OSHA'’s letters of interpretation do not create new or additional requirements; rather they
explain the requirements and how they apply to particular circumstances. This letter constitutes
OSHA’s interpretation only of the requirements discussed. From time to time, letters are
affected when a legal decision impacts a standard or changes in technology affect the
interpretation. To assure that you are using the correct information and guidance, please consult
OSHA’s website at http://www.osha.gov. If you have any further questions, please do not
hesitate to contact the Directorate of Enforcement Programs at (202) 693-2100.

Sincerely,

Loren Sweatt
Deputy Assistant Secretary
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